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Where after all, do universal human rights begin? …

In small places, close to home – so close and so small that they cannot be seen on any map of the world. Yet they are the world of the individual person: the neighborhood he lives in; the school or college he attends; the factory, farm or office where he works. Such are the places where every man, woman and child seeks equal justice, equal opportunity, equal dignity without discrimination. Unless these rights have meaning there, they have little meaning anywhere. Without concerted citizen action to uphold them close to home, we shall look in vain for progress in the larger world.

introduction

The application of a human rights objective in the formation of Roma policy in the 1990s changed the approach of CEE (central and east European) governments to the Roma. International organizations (IGOs), such as the Organization for Security and Cooperation in Europe (OSCE), Council of Europe (CoE) and the European Union (EU) became the main arenas for drawing the attention of international society
 to the situation of Roma in Europe. Initially, in the early 1990s, the OSCE and the Council of Europe classified the Romani issue as a security concern (crime prevent, population regulation, assimilation); later in the 1990s it was reformulated as a subject of human rights policy. In response, the CEE states adopted Roma policies, influenced by the principle of minority rights, non-discrimination and addressing socio-economic inequalities, as defined at the transnational level by the OSCE, CoE and EU. 

Although the EU accession process has helped keep the CEE governments focused on the issue of Roma, the EU has built only on the terminology and concepts developed within the CoE and the OSCE.
 Nevertheless, some recent noteworthy initiatives have further shaped it within the enlarged EU. The “Decade of Roma Inclusion (2005–2015)” proposed by the Soros Foundation,
 the World Bank and the EU, encourages states to address inequality of Roma in the sphere of education, employment, housing and health. A conference on “Roma in an Enlarged Europe,” organized by the European Commission’s Directorate on Enlargement and the Directorate on Employment and Social Affairs, in April 2004, demonstrated that the Roma topic has attracted the attention of executive bodies of the EU,
 while the EU Network of Independent Experts on Fundamental Rights (CFR–CDF)
 proposed adopting a “directive specifically aimed at encouraging the integration of Roma.”
 

This essay analyzes the development of policies towards Roma in the Czech Republic, Slovakia and Poland, distinguishing between ‘human rights policy’ and ‘human rights politics’, and explains the influence of international politics on change in Roma policy making at the state level. 

Human Rights and Roma

Human rights are linked to a great extent to progress of human kind. Progress, as Richard Rorty remarked, is “an increase in our ability to see more and more differences among people as morally irrelevant.”
 Progress might be a contested concept, but we make progress to the degree that we act upon the moral intuition that our species is one, and that each of the individuals who composes it is entitled to equal moral consideration. Since the principle of equality has been rejected by some cultural contexts as western and European,
 some experts have sought a common, irrefutable denominator of equality among people, arguing that regardless of cultural differences, equality stems simply from the fact that each human being has one mother and one father.

If we examine the historical records we find that minorities in the past typically justified their claims, not with an appeal to human rights or equality but to the generosity of rulers to accord ‘privileges’, often in return for past loyalty and services.
 Today, by contrast, groups have a powerful sense of entitlement to equality as a basic human right, not as a favor or act of charity, and are impatient with what they perceive as lingering manifestations of a traditional hierarchical system.
 

After the collapse of the communist regimes, Roma in central and eastern Europe have increasingly benefited from human rights advocacy and instruments.
 Efforts to alert world public opinion, both at the national and international level,
 to the situation of Roma in Europe date back to the 1970s.
 However, real human rights work on behalf of the Roma began only during the 1990s and focused on lobbying transnational inter-governmental organizations such as the UN, the OSCE, the CoE and the EU.
 Consequently, a political construct of ‘Roma rights’ was formed as a result of international human rights advocacy, supported since the mid-1990s by the Soros and Carnegie Foundation, and earlier by the German-Marshal Fund.
 Within international organizations, Romani activists relied on the support of ‘powerful states’, for example, the US within the OSCE, Finland, Hungary and Malta within the CoE, and during the 1960s and 70s, India and former Yugoslavia within the UN. 
Between human rights policy and human rights politics?
 

Two approaches to Romani affairs were used in international politics during the 1990s: human rights policy and human rights politics. ‘Human rights policy’ is an approach best defined as a lens through which we examine a given social, political, cultural or other issue and provide a rights-based policy using, explicitly or implicitly, human rights law as a reference.
 For example, a human rights policy position may be found in a variety of areas, such as school desegregation, race statistics, migration, police violence, access to justice and self-determination. This tactic may compete with policies that are not rights-based but that accord with other sets of priorities such as economic efficiency, security, conflict management or local custom. A decision to do nothing is as much a policy as a decision to do something. Thomas Dye offers a particularly succinct definition of public policy, describing it as ‘anything a government chooses to do or not to do’.

‘Human rights policy’ is the opposite of ‘human rights politics’. In the latter, we analyze issues from a specific perspective – from that of the role they play in the world. Human rights politics is located outside the human rights paradigm or discourse and may be conducted by states as well as by non-state actors.
 States, for example, may step out of the human rights discourse in order to view human rights from an external security perspective. More precisely, in human rights politics actors seek to explore the political functioning of human rights – how human rights work, in whose favor or against whom, and how efficiently. Ultimately, and more precisely, human rights politics is about the relation of human rights to power. 

In 1975, the US interacted with other member states of the OSCE, using human rights politics (criticism) to achieve change in the former communist bloc. The US suggested releasing political prisoners in the Soviet Union in exchange for reducing the number of US weapons.
 During the 1990s the US continued to address its security concerns from a human rights perspective, using the OSCE as a multilateral mechanism for instituting a change in norms.
 The US feared a possible reversal of democratic reforms in CEE due to the social-economic demise of many communities (Roma included) and inter-ethnic violence between Hungarians and Romanians in Transylvania (used by Romani agitators to create a parallel with the situation of the one million Roma minority in Romania in order to keep US attention on the issue).
 At an OSCE meeting in Copenhagen in the early 1990s, the US took every possibility to shape future OSCE organizational structure and policy by inculcating a human rights point of view.
 Hence, US foreign policy vis-à-vis Europe, and especially vis-à-vis post-communist Europe, employed human rights politics in connection with various issues (property restitution, citizenship issues, freedom of speech, etc.), and with Roma policy in particular. Explicit concerns on the situation of Roma were raised initially in the concluding document of the Human Dimension meeting in Copenhagen, 29 June 1990.
 Paragraph 40 of the Copenhagen document reads: 

The participating States clearly and unequivocally condemn totalitarianism, racial and ethnic hatred, anti-semitism, xenophobia and discrimination against anyone as well as persecution on religious and ideological grounds. In this context, they also recognise the particular problems of Roma (Gypsies).
 


Within the framework of discussion of issues of national minorities, the OSCE member states again reaffirmed their concern with the situation of Roma in a Report of the CSCE Meeting of Experts on National Minorities in Geneva in 1991. Chapter VI, paragraphs 1 and 2 read: 

The participating States, concerned by the proliferation of acts of racial, ethnic and religious hatred, anti-semitism, YES xenophobia and discrimination, stress their determination to condemn, on a continuing basis, such acts against anyone. 

In this context, they reaffirm their recognition of the particular problems of Roma (Gypsies). They are ready to undertake effective measures in order to achieve full equality of opportunity between persons belonging to Roma ordinarily resident in their State and the rest of the resident population. They will also encourage research and studies regarding Roma and the particular problems they face.
 


At the next Human Dimension conference, which took place in Moscow, 3 October 1991, it was concluded that: 

[State parties] recognize that effective human rights education contributes to combating intolerance, religious, racial and ethnic prejudice and hatred, including against Roma, xenophobia and anti-semitism.
 

The first affirmation of programs for improving the situation of Roma came one year later, during the Summit meeting in Helsinki. The Helsinki Declaration of 10 July 1992 states: 

[The Participating States] will consider developing programmes to create the conditions for promoting non-discrimination and cross-cultural understanding which will focus on human rights education, grass-roots action, cross-cultural understanding and research. Reaffirm, in this context, the need to develop appropriate programmes addressing problems of their respective nationals belonging to Roma and other groups traditionally identified as Gypsies and to create conditions for them to have equal opportunities to participate fully in the life of society, and will consider how to co-operate to this end.
 

At the next OSCE summit in Budapest in December 1994, a decision was made to create an office within ODIHR (OSCE’S office for Democratic Institutions and Human Rights) that would deal with the issue of Roma and Sinti and, more importantly to bind this decision to a commitment to provide sufficient resources. The Concluding Document, dated 6 December 1994, reads: 

The participating States decide to appoint within the ODIHR a contact point for Roma and Sinti (Gypsies) issues. The ODIHR will be tasked to: act as a clearing-house for the exchange of information on the implementation of commitments pertaining to Roma and Sinti (Gypsies); facilitate contacts on Roma and Sinti (Gypsies) issues between participating States, international organisations and institutions and NGOs; maintain and develop contact on these issues between CSCE institutions and other international organisations and institutions. To fulfil this task, the ODIHR will make full use of existing resources. In this context they welcome the announcement made by some Roma and Sinti (Gypsies) organisations of their intention to make voluntary contributions. The participating States welcome the activities related to Roma and Sinti (Gypsies) issues in other international organisations and institutions, in particular those undertaken in the Council of Europe.
 


Similarly, western European states began to view the Romani issue as a security concern in the early 1990s, due to the perceived vast Romani migration from east to west.
 Within the CoE, the issue was first addressed in the European Committee on Migration (CDMG). 

However, in contrast to the US approach to the Roma, which was more concerned with the possibility of a return of communism, especially in Romania, European states, in particular, Germany, France and the UK, feared the challenge of Romani migration to their internal security.
 In Germany, Roma became targets of racially motivated attacks, which began shortly after they began arriving in east Germany in 1990, and culminated in the neo-Nazi firebombing of a hostel housing 200 Romanian Roma in Rostock, to the cheers of onlookers, on 22 August 1992.
 Some east German political parties were actively involved in inciting hatred against asylum seekers and migrants, and called for pro-active solutions to the Asylantenproblem (problem of asylum seekers).
 

Consequently, security concerns of states led to human rights politics becoming a part of their foreign policy which, de facto, took the form of calls and pressure to improve the human rights situation of Roma in CEE. It is at this point that the analysis of human rights policy toward Roma in CEE began. 

To gain attention, Romani ‘agitators’
 advanced powerful arguments about their situation, using international human rights organizations and their ability to draw on international ‘soft’ and ‘hard’ law
 to make relevant states comply with their international commitments.

A significant contribution to furthering the Romani issue in CEE has been made by transnational donors, in particular the German Marshall Fund, and the Carnegie and the Soros Foundations. These philanthropic organizations, which have taken an interest in supporting activities designed to encourage the transformation from communism to liberal democracy in the CEE states, have sought topics that would attract political attention, and understood that the situation of the Roma had the potential to become the primary civil rights issue of both the region and the decade.

The First Post-Communist Decade: A Mixed Record

The fall of communism in CEE created a window of opportunity for Roma to seek representation in political life; to protect and promote their language and culture; and to resume the development of their ethnic identity after the Nazi policy of annihilation and its suppression through assimilation policies under communism. Indeed, between 1990 and 1992, the three representative chambers in Czechoslovakia – the Federal Assembly, the Czech National Council and the Slovak National Council – saw the election of a total of eleven Romani representatives. Similarly, three Romani representatives, Tamás Peli, Aladár Horváth and Antónia Hága, were elected to the Hungarian parliament between 1990 and 1994.
 The rise of Roma representation in the CEE national parliaments in the early 1990s, has, so far, not been repeated; as of late 2004, there were four Romani MPs in the Hungarian parliament, and none in the Slovak, Czech or Polish parliaments. .
The integration of Roma and wider issues of equality and diversity became principal themes of the post-1989 transition decade in the CEE states. They have chosen different approaches in Roma policy, ranging from exclusion, through assimilation and coexistence to multiculturalism. Similarly, in regard to human rights violations, states have opted either to address domestic issues of racism and xenophobia or to deny them, despite international calls for improvement. State refutation has lasted for years rather then months. Hence, ‘multiculturalism’ in Roma policy making in the CEE must be understood as an ideal that most states have been approaching at a slow pace. 

While creating numerous openings for representation and identity-building, the first post-communist decade also saw the flourishing of anti-Roma prejudice as well as the creation of new threats against Roma, most of which had lain entrenched in the region’s communist legacy and came to light through the conflict of identity of the majority populations in the transition states.
 In the post-communist era, Romani issues were commonly interpreted as a very recent development whose origins lay in the collapse of communism and the rise of nationalism and minority rights.
 Yet few detected the misconception. Isaiah Berlin wrote in 1991, “In our modern age, nationalism is not resurgent; it never died.”
 Others stressed a rosier vision of post-communism: “When the curtain rose humanity suddenly found itself face-to-face with a truly multicultural and multi-polar world.”
 

Many followers of neo-Nazi ideology emerged, some of whom formed skinhead groups and extreme nationalist parties, which made Roma (‘Gypsies’) a scapegoat for the ills of society. Music bands performed songs whose lyrics referred to Roma in a racist manner.
 On 17 September 1991 the daily Los Angeles Times published a survey, which revealed that hostility to Roma was unrelated to religion or to economic or educational status:
… In Hungary, 5 out of 6 persons were hostile to Gypsies. Anti-Gypsy feeling was strongest in Czechoslovakia where it was about the only thing on which Slovaks and Czechs agreed; 13 out of 14 or 91 percent of both peoples said they disliked Gypsies. “People automatically consider a Gypsy a criminal,” admitted a Czech Institute manager. He said he knew that on weekends, “skinheads” seek out Gypsies, intending to kill them. “We, the whites, are very angry at Gypsies,” said a Slovak taxi dispatcher. “They are given flats, and I heard that they sold things out of them or had open fires right inside the flats… I hate them.”
 


In many CEE countries, Roma are reported to be the fastest growing ethnic group.
 For example, the 1992 Bulgarian census indicated that 23.2 percent of the Romani minority was under the age of nine, compared to 12 percent of the ethnic Bulgarian population. This high birth rate has generated a stream of sometimes speculative and alarmist news stories focusing on national demographic trends. In Slovakia alone, an article published in 2000 posited that, by the year 2060, the Roma would form a majority of the national population.
 

Roma have experienced an extraordinary wave of racially motivated violence, ranging from attacks by non-state actors such as mobs to confrontations by state organs such as the police. In Romania alone, after the fall of the Ceausescu regime, more than 30 Romani settlements were set alight during ‘pogroms’. On the day Romania joined the CoE, 20 September 1993, three Roma were killed, fourteen houses set on fire, and four destroyed in the village of Hadareni. 

The number of Roma in the various CEE states bears no relation to the outbreak of pogroms. Romania has the highest share of Roma in the population (11 percent) and the largest number of Roma among European countries, while Poland, with 0.1 percent of Roma in the total population, is at the other end of the spectrum. However, in Poland we know of seven major pogroms during the 1990s, resulting in deaths and asylum seeking migration of Roma abroad. Moreover, nationalist and neo-Nazi groups in Poland glorified the attacks and expressed anger with what they perceived as “Jewish support for the filthy Gypsies.” The Polish National Front, for instance, displayed a poster entitled “Poles Wake Up!” in several Polish towns during the 1990s, with derogatory references to Roma: 

… as usual our humanitarian and tolerant government does absolutely nothing to solve the [Gypsy] problem. In Romania it is similar, but there people themselves took affairs into their own hands. In our country, only the act in Mlawa caused uncalled for anger in Jewish-liberal circles… Because the government does not deal with the Gypsies, the nation itself has to take affairs into its own hands. Enough of those poor bastards… Let them pack their dirty bags and get out of Poland forever. Poland belongs to Poles!

A new trend that followed the fall of communism and the subsequent amendment or rewriting of national legislation was the denial or revoking of Roma citizenship. This problem has occurred largely in newly independent states such as the Czech Republic, Bosnia and Herzegovina, Croatia, Macedonia and Slovenia. When the Czechoslovak Federation dissolved on 1 January 1993, the Czech Republic implemented one of the most narrowly crafted citizenship laws of any of the 21 newly independent states. Thousands of Roma who had been long-term or life-long residents of the Czech lands – former Czechoslovak citizens – were left stateless and told to go to Slovakia. 

What preceded adoption of the Law on Citizenship in the Czech Republic well illustrates the perversities of Czech policy toward Roma at that time. On 22 July 1992 the daily Mladá Fronta Dnes published part of the government’s “‘catastrophic (black) scenario’ concerning information on economic relations between the Czech Republic and the Slovak Republic in the event that extraordinary measures will have to be adopted in connection with the possible break up of the Czechoslovak Federal Republic.”
 Part of the scenario, which deals with social affairs, contains clear references to “citizens of Romani nationality.” The government was preparing to apply the regulation concerning Czech citizenship as a tool for the transfer of Roma from the Czech Republic to Slovakia, citing their ethnicity as the selection criteria. The document reads: “This process [establishment of Czech citizenship after division of the federation] should be used… to move citizens of Romani nationality to Slovakia.”

In addition, many local government officials grasped the opportunity to eject Romani inhabitants from municipal flats, and came up with proposals on how to restrict the selection process for municipal flats to Czech citizens. These included the necessity of a clean criminal record, limiting child-support benefits and extending the eviction rights of municipal governments. In December 1992, in an attempt to “solve in a professional way the problem of some groups of inhabitants who are unable to behave,” the prosecutor-general of the Czech Republic submitted to the Czech Parliament a draft Law on Extraordinary Measures. The bill gave the local police the right to ‘monitor’ who was staying in an apartment at any time of the day, except between midnight and 6 am. It stated that it “would be applied only in those municipalities defined as threatened by migration.”
 

While the press was busy reporting on the prosecutor-general’s legislative proposal,
 little attention was paid to the abovementioned Czech Citizenship Law, passed on 29 December 1992, with 155 votes for and 13 against. In 1999, the Czech law was finally amended. Implementation of the new law, however, has been incomplete and some Roma in the Czech Republic have not yet benefited from the changes (see below).
 

De facto segregated education is another problem dating from the communist legacy. There are two variants of this problem: segregation that results from channeling Roma into special schools for the mentally handicapped, regardless of the lack of any real defect; and segregation which results from separate housing locations for the majority and the minority. Similarly, discrimination is practiced in public places, such as restaurants and swimming pools, as well as in the workplace.


No general Roma policy was formulated in Poland until 2000. However, the post-1989 Polish Ministry of Education’s support for segregation of Romani children in ‘Gypsy classes’, aimed at addressing the poor schooling results of Romani children in Małopolska province, was later adopted as state policy. Two experimental ‘Gypsy classes’ were followed by the establishment of others, after gaining the pedagogical and financial support of the Ministry of Education in Mielec, Tarnów, Czarny Dunajec, Nowy Sącz and a few other places.
 The ‘Gypsy classes’ have not only instituted segregation, but have a racially prejudiced and less ambitious curriculum, which purports primarily to teach Romani children elementary manners such as how to greet people and thank them. Although the original goal of this separation was to serve as ‘catch up’ classes, no child taught under this curriculum has ever returned to the normal schooling system.


The concept of ‘Roma rights’, at first rejected by all CEE governments, began to infiltrate domestic policy on Roma only after significant efforts by transnational organizations, human rights activists, governments, donors and, later, by a mushrooming number of NGOs. In addition, in some countries such as Romania, Romani activists chose not to work with political parties, preferring to focus on cooperation with human rights organizations.
 In Romania this was largely due to political exploitation of the Romani vote and to the indifferent reaction on the part of the mainstream political parties to the pogroms which spread throughout Romania immediately after the fall of Ceauşescu.
 
Until 1997, all CEE governments were hostile toward the concept of Roma rights, even hiding the NGOs’ human rights reports under the table at international conferences (Slovakia 1999) and putting the names of human rights activists working toward improving the situation of Roma on a ‘blacklist’ of people damaging the reputation of the state (Hungary 1998–2002; to some extent the Czech Republic 1994–2002).
 Toward the turn of the century and especially the approach of accession to the EU, some states, such as Hungary adopted the language of ‘Roma rights’ and began to proceed with implementation of specific Roma policies. These advances were made because of the political requirements of the Copenhagen criteria
 placed on EU accession countries by the European Commission and a wider international consensus on the need to address the grave socio-economic and human rights inequalities of Romani communities.
 
In respect to Roma, we have witnessed a shift from governments defining the issue as ‘a Gypsy problem’ in the early 1990s and making an analogy with crime prevention and increasing internal security (police power, supremacy of municipalities) to ‘issues of the Roma community’ with implications for human rights policy and increasing considerations of diversity in state educational and employment policies. This has not been mere lip service on the part of governments but a real alteration in the understanding of who Roma are and what policies are needed to be developed. On a broader level, we have witnessed a change in the concept of security.

Adding Legitimacy: Transnational Agitation for ‘Roma rights’


Consensus on what constitutes suitable Roma policy has been crystallizing internationally around the linkage between Roma and human rights politics. Consequently, policy elites in national governments and international institutions, as well as NGO activists, have increasingly recognized that efforts to promote membership in NATO and the EU are contingent on assuring some degree of human (Roma) rights protection. However, to conclude that a state becomes human rights conscious because it is worried about its reputation (e.g., membership in alliances, multilateral or bilateral relations) does not reflect the complexity of the situation. 


States such as the Czech Republic, Slovakia and Poland denied violation of human rights principles, proclaiming their commitment to international treaties. In response to calls by the international community to deal with infringement of Roma rights, these states have tended to claim that no article of international law was breeched and that advocacy groups invented these ‘violations’ or fundamentally misunderstood the situation of Roma. . Such was the case of the 1993 Czech Citizenship Law, which made many Roma living in Czech lands for generations stateless; Slovakia’s firm refusal in the mid-1990s to accept international criticism of increasing police and skinhead violence against Roma; or sterilization of Romani women.

Similarly, in the many instances of discrimination against Roma, these states have resisted the arguments of human rights advocates who pointed out the precedence of international law over domestic legal provisions. They have argued that their own legal system has a different definition of discrimination from that presented by their critics. In addition, they reject examples from European Court of Human Rights (ECHR) case law on discrimination, although their domestic legislation does not, in most cases, provide remedies to plaintiffs.


The power of human rights discourse has proved especially important in the process of norms change. Usage of human rights language by treaty-based bodies at the level of the UN and the CoE ultimately led to a shift in state thinking about Romani issues. There is no doubt that human rights advocates played a major role in this development. By generating and crafting language about Romani issues in their submissions to treaty-established bodies and human rights reports, they conceptualized the issue in a way that caused states to slowly move the focus of their approach to Roma away from social policy and ‘crime prevention’ toward a more human rights oriented policy. The ‘new’ human rights focus included three aspects: non-discrimination, minority rights and a developmental approach.
 

The dramatic shift in norms that took place from 1998 on ultimately led to redefinition of the problem and the object of policy. This transformation opened up possibilities for new voices by altering contexts and making new types of action possible, such as Roma rights campaigns, which seemed to emerge virtually out of nowhere. In the absence of any norms about Roma and/or discrimination, Roma claims concerning discrimination and racially motivated violence could not be heard. Once norms were developed stating that Roma had a right not to be harassed, the Romani claim could be regarded as legitimate. With norms about equality in place, marginalized actors or their advocates could harness the rhetoric of equality to make their case for different treatment and to call into question the ‘naturalness’ of dominant, racist and mostly unwritten norms. 
In order to become human rights policy, public policy had first to break away from the pre-1990 line, when the dominant means had been assimilation of Roma, either by coercive administrative measures or by milder methods such as ‘assimilation plus social integration’; and second, to firmly reject the discriminatory nature of policies immediately after the end of communism (such as the Czech Citizenship Law and segregated education), and the failure to adequately address the growing level of racially motivated violence.
Before norms could be used instrumentally in Roma rights politics, possibilities for their use had to be created by: 
1. Adding actors: It is essentially governments that define agendas and actions of human rights research, monitoring, reporting and even advocacy, by having/or not having a policy. 

2. Adding meaning: Understanding rapid policy development requires seeing the political importance of meanings. 

Rejection of human rights politics in relation to Roma by their home countries led to development of human rights advocacy. Advocates, following the rules of the international system and reporting within the framework of treaty-based processes, have contributed to the development of new meaning(s) concerning Roma. Two leading factors caused a shift in meaning during the 1990s. First, Roma have been increasingly seen as a national minority. Some states have approached this new classification hesitatingly, since they have never viewed and do not wish to view Roma as a national minority, arguing that because they lack distinctive factors Roma do not qualify as such. Thus, in the debates on ‘the special situation of Roma’ and ‘their unique status’, governments tended to regard Roma as a ‘social stratum’ and/or an ‘ethnic group’. The discussion in academic scholarship has focused on whether policies toward Roma should be drafted in reference to national/ethnic minorities or to immigrants.
 

Second, the human rights concept, and especially the non-discrimination principle, has been increasingly applied in analyses and consequently in policy proposals on Roma. Shifts in terminology usage were first made by advocacy organizations lobbying for Roma rights and subsequently (ten years later) by CEE governments.

Mechanisms of Norms Change

Two types of mechanisms in policy change have been utilized: human rights treaty based processes under the UN and European Convention system and political processes under the OSCE, CoE and EU.

The CoE’s 1953 European Convention is perhaps the most highly regarded international instrument in the field of human rights. It does not protect minority rights per se, but establishes a broad framework of fundamental rights of individuals. Article 14 of the Convention further provides that 

The enjoyment of the rights and freedoms set forth in this Convention shall be secure without discrimination on any grounds such as sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. 

In many ways the European Convention is similar to the 1966 UN International Covenant on Civil and Political Rights (ICCPR). Unlike the latter, however, the European Convention established a court whose judges are drawn from the member states. The court has the authority to receive petitions from any person, NGO or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties. The court may also hear complaints brought by one state party against another. Significantly, the court is empowered to adjudicate such claims. In the event of violation of the convention, the court may issue a judgment which may include an order to the violating party to pay damages to the plaintiff. 

The European system, to which Roma rights activists familiarly refer as “the beauty of Strasbourg,” has some major shortcomings. First, the European Convention is limited by the terms of its own text. Unlike the ICCPR, the European Convention prohibits discrimination only with respect to rights that are specifically included in the Convention itself. In other words, state parties to the European Convention may discriminate in regard to rights contained in their national constitutions or laws but not included in the European Convention. In an effort to close this gap, the CoE adopted Protocol 12 on 4 November 2000. This amendment to the Convention, which is somewhat similar to the equal protection clause of the 14th Amendment or Article 26 of the ICCPR, provides that any right set forth by national law shall be secured without discrimination. It also prohibits discrimination by public authorities. Protocol 12 will come into force after ten countries have ratified it. As of late 2004, 27 of the CoE’s 43 member states had signed Protocol 12, but none had ratified it yet.

In addition, the European Convention is limited by the types of remedies it may apply. Although the court can award damages, including significant monetary compensation, it does not have the power to strike down laws that violate the Convention and it cannot force or compel governments to change practices that systematically violate it. For example, in a case that was being considered by the court in early 1999, Romani plaintiffs from Ostrava, the Czech Republic, alleged that the education system in the Czech Republic practiced de facto segregation on racial grounds. If the court finds in favor of the plaintiffs, it can award them damages, but has no power to order the overall desegregation of Czech schools.  While some states have been willing to change laws or practices that could otherwise form the basis for repeated suits, others (notably Turkey) have been more reluctant to do so. 

Several other treaties are relevant to the protection of minorities: the ICCPR, mentioned above; the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment; and the International Convention on the Elimination of All Forms of Racial Discrimination. The two torture treaties are relevant in that minorities tend, disproportionately, to be victims of police brutality. 

These four treaties function in similar ways. First, they establish a committee of experts. Second, they establish an obligation for state parties to the treaty to report, at specified time intervals, to the committee on their compliance with it. In their review of state reports, as well as in their consideration of specific cases or situations, these bodies provide authoritative interpretations of treaty law. However, they neither adjudicate cases nor have the power to censure states.

Generally speaking, the UN system does not play a very significant role in Europe, given that the enforcement machinery of the European Convention is so much more effective than that established under the UN. Nevertheless, in light of the increasing human rights problems that Roma and other racial minorities have faced in Europe over the past decade, particularly in central and southern Europe, the UN Committee against Torture and the Committee on the Elimination of Racial Discrimination are viewed by some NGOs as significant forums for bringing pressure to bear on key countries. The 2001 UN World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance (and the many preparatory events associated with it) served as a vehicle for several European non-governmental organizations 

There are also minority treaties – namely, the Framework Convention on the Protection of National Minorities and the European Charter for Regional and Minority Languages. Neither treaty, however, specifies remedies in the event of violation.

The Contact Point for Roma and Sinti Issues, established in 1994 and housed within the OSCE Office for Democratic Institutions and Human Rights, and the High Commissioner for National Minorities, with a seat in The Hague established in 1992, greatly influence policy making toward Roma. The CoE embraces the European Commission against Racism and Intolerance (ECRI) and a number of policy discussion committees (such as family and social matters).

The OSCE and the CoE serve as political mechanisms for the drafting of resolutions and declarations, the language being carefully selected and used to achieve particular objectives. Political processes have had the effect of shaping cognitive maps of Romani issues, and we can observe that while in the early 1990s the CoE concentrated more on fulfillment of minority rights, especially aspects such as language and culture, in the second half of the 1990s, the focus shifted more toward lobbying for anti-discrimination provisions. 

ECRI, a political body for monitoring expressions of intolerance, racism, and discrimination in the member states, was established by a decision of the CoE on 9 October 1993. ECRI is mandated to consider all necessary measures to combat violence, discrimination and prejudice faced by persons or groups, on the grounds of race, color, language, religion, nationality and national or ethnic origin. ECRI issues country-by-country reports pertaining to these concerns. Prior to publication, the content is discussed confidentially with the relevant state, which has the right to block public release of the report. ECRI also draws up general policy recommendations addressed to the governments of all member states. In 1998, ECRI issued General Policy Recommendation No. 3: Combating Racism and Intolerance against Roma/Gypsies, noting that Roma/Gypsies suffer throughout Europe from persistent prejudice, are victims of a racism that is deeply-rooted in society and that these prejudices lead to discrimination against them in many fields of social and economic life, and are a major factor in their social exclusion.

The process of enlargement of the EU, by conditioning membership on the fulfillment of the Copenhagen criteria, requiring stability in regard to minority and human rights, rule of law and institutions guaranteeing democracy, had a carrot and stick effect on accession states in improving Roma policy.

Roma policy CHANGE in the Czech Republic, Slovakia and Poland

In CEE human rights evolved from being a utopia in the early 1990s to ideology at the end of the decade.
 Utopia and ideology are two types of cognitive bias: utopia is a vision that does not yet correspond to social reality, while ideology never does completely. While utopia is realizable, in principle, as a transformation project, ideology cannot be ‘fulfilled’, in principle. Ideologies may be former utopias that have ‘come to power’, and therefore are no longer tools of radical social change.
 The move from utopia to ideology in Roma policy took place in two ways: a) mainstreaming of human rights – inclusion of human rights in various policies and projects, and b) mainstreaming of issues by articulating them in human rights terms.
 We have seen both, namely, Roma policy development and mainstreaming of Romani issues under the influence of human rights. Yet, as can be seen from analyzing the policy documents, the impact of the human rights discourse has not been fully integrated into the relevant states. 

The Czech government adopted two framework policy documents: ‘The Report on the Situation of the Romani Community in the Czech Republic and Government Measures Assisting Its Integration into Society’ (hereafter Report), in 1997, and ‘The Concept of Government Policy toward members of the Romani Community, Supporting Their Integration into Society’ (hereafter Concept), in 2001.
 While the Report has a socio-cultural perspective, the Concept specifies three approaches to Roma affairs: human rights, nationality, and the wider socio-cultural dimension. The practice of Roma policy implementation in the Czech Republic shows that the socio-cultural approach prevails. Needless to say, all activities within this approach, coordinated by the Council for Romani Community Affairs, have contributed to the overall improvement of the socio-cultural situation of Roma in the Czech Republic; however, they remain insufficient for the complete integration of Roma.

Examining the structure of Roma policy drafting, it is noteworthy that it is administered entirely by an advisory body to the government, with a limited mandate. While the council is chaired by a member of government, this symbolic measure has little bearing on the fact that systemic, long-term integration of Roma will probably be carried out with the objective of improving their socio-economic situation. Although two more bodies, the Council for Nationalities and the Council for Human Rights, deal with the rights discourse of Roma policy in the Czech Republic, they remain marginalized in the overall policy approach toward Roma in that country. 

In the Czech Republic, additional forms of representation of Roma have been developed as a result of the Act on Rights of Members of National Minorities, reinforced by its amendment (Act No. 273/2001 as amended), which guarantees members of national minorities the right to participate in cultural, social and economic life, especially with regard to matters concerning national minorities at the communal, regional and national levels (§6, Art. 1). This right is to be realized through the establishment of the Council for National Minorities and Committees for National Minorities at the regional and communal/municipal levels (§6, Art. 2).
 

The right to be represented in committees at the local and regional levels, however, applies only to those minorities who meet the 10 percent threshold in a given community, 5 percent threshold in a region and 5 percent threshold in statutory towns and the capital Prague.
 The requirement that the number of national minorities in a given administrative unit be established according to the “last census result” could be particularly problematic for Roma. In the Czech Republic, 0.3 percent of the population declared Romani as their ethnic identity in 1991, compared to 0.1 percent in 2001. Estimates, however, range between 150,000 and 300,000 Roma in the Czech Republic (1.5–2.7 percent of the total population). In some areas with a high concentration of Roma, particularly, in Prague, as well as in the Moravian-Silesian, South Moravian, Ústí nad Labem and Liberec regions, the condition of representation based on census data might lead to disproportional results.
 
In addition, the minority members of the Committees for National Minorities (if any) are nominated by minority associations and need not be elected representatives of the minority in question, while the elected local and regional representatives (in the case of Roma) are most likely to be non-Romani.
 Nevertheless, Roma participate in some Committees for National Minorities at both the regional and city levels. 

These committees deal mainly with taking decisions on funding activities of national minorities and, in the case of Roma, on coordination of programs to increase social integration of Roma.
 However, as noted by a Roma representative on the Council for National Minorities, “the Act on the Rights of National Minorities is formal and insufficient because it does not enable access of representatives of national minorities to elected local and regional authorities.”
 

The Slovak government adopted three framework documents of policy toward Roma. In 1991, Resolution No. 153/1991, entitled ‘Principles of Government Policy toward Roma’, specified areas for improving the situation of Roma. A subsequent policy paper drafted by the Ministry of Labor, Social Affairs and Family, issued in April 1996, and entitled ‘Resolution of the Slovak Government Proposing Activities and Measures to Solve the Problems of Citizens in Need of Special Care’ discarded the approach of the 1991 resolution and reframed policy toward Roma as an issue of social policy.
 In 1999, the Slovak government approved a redrafted policy toward Roma, ‘Strategy I of the Government of the Slovak Republic for Solving Problems of the Roma National Minority and a Set of Measures for Its Implementation: Stage I – Outlining Areas of Action’. Updates on priorities of the Slovak government on issues of Roma community, especially action plans of the Commission for Romani Community Affairs and Council for National Minorities and Ethnic Groups, do not develop the anti-discrimination and minority rights discourse further. For example, the documents do not refer to the issue of political representation.


The Polish government, which was more or less outside the mainstream discussion of an appropriate transnational Romani policy, was eventually coerced into forming one in 2001. The UK and Sweden, alarmed by the growing number of Polish Romani asylum seekers, urged the Polish government to adopt the Małopolska program (2001–2003), an experimental project aimed at improving the life of Roma in the spheres of housing, schooling, justice, police relations, health and culture. The program itself remains under-implemented due to insufficient budget allocation by the national and local governments, and has been geographically restricted to the Małopolska province in the south of Poland, an area inhabited mostly by the Carpathian (Bergitka) Roma.
 Implementation of the Małopolska program was completed in 2003. In contrast to the Czech Republic and Slovakia, Poland is not a participant country in the ‘Decade of Roma Inclusion’. Therefore, international attention is not likely to be focused on the situation of Roma in Poland.

Conclusion

Roma policy in the 1990s stemmed from the security concerns of states, which addressed the situation of Roma using a strategy of human rights politics. Advocacy groups of Roma rights, taking advantage of this approach employed by powers such as Germany, the US and the UK, have succeeded in inserting a human rights objective into the human rights policy of each CEE state, using mainly transnational treaty-based and political processes. While in the case of Slovakia and the Czech Republic, the human rights objective has been successfully incorporated into national Roma policies, in that of Poland it has stagnated, and older lines toward Roma, such as ‘boosting domestic security’, have prevailed. This disparity has been due to uneven international attention to the Roma in the various CEE countries. While Poland came under international scrutiny for its treatment of Roma only at the end of the 1990s, very early in the decade the Czech Republic, and especially Slovakia, became the focus of states such as the US, Germany, the UK and France, which considered the Romani issue vital to the successful transition of the region from communism; or of states which viewed Romani migration as a threat to their internal security (e.g., Germany, France, and later during the 1990s, the UK).
 Thus, advocates of Roma rights facilitated a change in norms, which led to transformation in the discourse on Roma, and consequently shifts in government understanding of what constitutes suitable Roma policy. 

While some domestic policies toward Roma derive from the influence of human rights politics and consequently of Roma rights advocacy, the question that troubles many advocates today is to what extent the campaigns for Roma rights will remain sustainable after accession to the EU. Here the hope lies in the 2000/43 EU Race Equality Directive and Lisbon Process: political guidelines laid down by the European Council in the area of “combating poverty and social exclusion.” 

For EU candidates and member states, the EU Race Equality Directive, adopted by the EC in 2000, should become a powerful means to address issues of exclusion and discrimination. Similarly, the European Council has made the promotion of social cohesion an essential element in the global strategy of the Union, whose “strategic objective for the next decade [is] becoming the most competitive and dynamic knowledge-based economy in the world, capable of sustainable economic growth with more and better jobs and greater social cohesion.”
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