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Comparison of Affirmative Action in the European Union and United States


In 1994 in the US, women were earning 72% of men’s salaries, even after controlling for work experience, education, or merit.  And in 1992, black men with professional degrees earned 79% of the salaries of white men holding jobs at comparable levels (Helms 1).  These troubling statistics hint at the major inequalities that are still present in American society and demonstrate why many people are demanding that something be done to fix this disturbing part of society.  But if this is the case, why have affirmative action programs been met with so much resistance in the US?  The answer to that question lies in comparing America’s experience with affirmative action with the EU’s much more successful struggle to legitimize affirmative action (positive action).  In comparing the public opinion and political structures of the EU and US, it becomes apparent that affirmative action can only be successful when it is understood to be a natural part of society and government policy.


The most important step in evaluating affirmative action is to understand what it is.  In the EU, the term for affirmative action is “positive action” or “positive discrimination.”  However for the sake of coherence in this paper, only the phrase “affirmative action” will be used.  Although the EU has no official definition of affirmative action, Council Directive 76/207 gives the general definition that “the concept of positive action embraces all measures which aim to counter the effects of past discrimination, to eliminate existing discrimination and to promote equality of opportunity,” (Defeis 8).  Likewise, the US also does not have a definite definition of affirmative action, but through 30 years of actions by congress, the courts, and numerous presidents, it has come to be understood as, “voluntary and mandatory efforts undertaken by the federal, state, and local governments; private employers; and schools to combat discrimination and to promote equal opportunity in education and employment for all,” (Helms 1).  Affirmative action is different from policies of simple nondiscrimination because they seek to redress inequalities that are already built into society instead of just combating future discrimination (wikipedia 1).  


The fact that affirmative action is difficult to define hints at one of the reasons why public perception plays a major role in determining whether or not affirmative action programs will be accepted.  In the US, affirmative action is misunderstood, misrepresented, and perceived as un-American and therefore is not commonly believed to be important for society. 


One of the strongest obstacles for affirmative action to overcome is the misunderstanding of what it is.  “Polls indicate that many Americans perceive affirmative action policies to be synonymous with quotas, set-asides, and preferential treatment that benefit minorities and women at the expense of white males,” (Helms 1).  Many Americans think that affirmative action inherently involves reverse discrimination against the majority and therefore hide their own prejudices against minorities behind the idea that they are fighting all forms of discrimination.  They claim intentionally introducing discrimination is an idea foreign to US principle.  However these claims of reverse discrimination are not true.  A study by the US Department of Labor found that affirmative action “did not lead to widespread discrimination claims by Whites.  In fact, a high proportion of such claims were found to lack merit…Only 100 of 3,000 cases filed actually involved reverse discrimination, and in only six cases were such claims substantiated,” (Helms 7).  Affirmative action is further misunderstood, as most people do not realize how prevalent discrimination actually is.  A study done by Clayton and Crosby in 1992 revealed that regardless of whether or not a person is considered fair-minded or intelligent, almost all people have difficulty detecting a pattern of discrimination unless they are faced with a flagrant example (Helms 4).  Thus affirmative action is commonly perceived as a policy that is unnatural because it is unnecessary in today’s society.  


Another problem with affirmative action in the US is that it is misrepresented.  It is much more common to hear anecdotes of situations where affirmative action went sensationally wrong than to hear of simple successes.  Take, for example, the story of 317 black applicants that were admitted to UC Berkeley under affirmative action criteria instead of the usual academic standards.  “Their average SAT score of 952 was well under Berkeley’s average of nearly 1200.  More than 70 percent of those students failed to graduate from Berkeley,” (Williams 2).  Many people point to stories such as these to prove that affirmative action is a faulty policy and that it creates unnatural circumstances that automatically lead to failure.  What they don’t hear is that psychological studies have found that “there is little evidence to suggest that there is any truth in the perception that affirmative action recipients are less qualified than their colleagues,” (Helms 8).  Thus again affirmative action is made out as an unnatural policy because it is commonly portrayed falsely as a faulty program.


Affirmative action is also seen as unnatural because it is un-American.  A policy that suggests that some people need a head-start in order to succeed undermines the American belief that anyone can make it if they work hard enough.  Furthermore, affirmative action means more government influence on business.  This “corrupted vision of civil rights goes against the American civil libertarian tradition of private property, the rule of law, and limited government,” (Williams 1).  Because affirmative action is a policy that works contrary to the normal beliefs of American society, it is viewed as unnatural and therefore inappropriate.


While the opinions of EU citizens also lead to resistance against affirmative action policy, the belief that such policies fit into the scope of European society make them much more acceptable.  Like in the US, affirmative action is misperceived by many Europeans.  Again this comes from a lack of clear articulation as to what affirmative action entails.  In Slovakia many segments of society rallied against affirmative action for Roma, as they feared this would lead to “Gypsies eventually coming to rule over ethnic Slovaks as salve-driving task-masters,” (Cahn 1).  Although this statement reveals the flagrant racism of those who subscribe to it, it also demonstrates a lack of knowledge about what affirmative action can actually accomplish.  


However, despite such detours to successful implementation of affirmative action, “there are clear indications that [support for affirmative action] could be garnered, were policy-makers to engage in [sensible debates] to build it,” (Cahn 7).  This is because the EU places an emphasis on equality of opportunity.  “For nearly 50 years, the European Member States have worked towards achieving a high level of employment and social protection, increased standards of living and quality of life, economic and social cohesion and solidarity.  They have also endeavored to create an area of freedom, security and justice,” (Race Relations 2).  In EU countries, where social programs have a strong history and wide-support, the concept of affirmative action is fundamentally in line with the tenets of society.  The concept that one might have to make sacrifices for the benefit of others is not a foreign idea in a country such as the Netherlands, where taxation on income over $60,000 is 20% higher than in the US (Defeis 9).  Thus affirmative action is not that controversial compared to the US as it is viewed as a relatively natural extension of European social policy.     


Although societal issues are an important factor in determining whether or not affirmative action will be effective, it also important to examine how affirmative action is placed in the political system.  In the US, affirmative action is not viewed as a natural part of the law and therefore is dismissed as being unnecessary and unconstructive.  


Perhaps the most problematic piece of law for affirmative action is the US Constitution.  There is absolutely no mention of affirmative action, either endorsing it or forbidding it, in the highest law of the land (Defeis 2).  Instead, all laws that deal with ensuring equality get their power from the 14th amendment, which states, “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws,” (Constitution 13).  In terms of public opinion, this amendment probably does more to harm affirmative action than to justify it as people consider the policy to be a form of state institued racism.  Without the validity of constitutional approval, affirmative action looses strength as a necessary program.


The validty of affirmative action is further undermined by the rulings of the Supreme Court.  Origionally, the judical branch handed down rulings in favor of affirmative action.  In the 1978 case of  Regents of the University of California v. Bakke, the Supreme Court struck down the university’s quota system for admission, but also ruled that race could be used as a factor in admissions in order to achieve diversity (Defeis 11).  Later on the Court strengthened affirmative action programs by ruling in United Steelworkers of America v. Weber to uphold an affirmative action plan because it served the goal of Title VII of the Civil Rights Act to “root out invidious discrimination against any person on the basis of race or gender and to eliminate the lasting effects of such discrimination, (11).  However, the Supreme Court then entered a period of strict constutional constructionism and thus began limiting affirmative action policies.  In 1997-98, the Supreme Court let stand the Court of Appeals’ decision in the case of Taxman v. Board of Education and struck down an affirmative action measure because, “Diversity itself cannot be considered a compelling state interest,” (12).  The rulings of the judiciary further lead to the feeling that affirmative action is unnatural.  First, it constantly produces rulings that seem to have contradictory opionions on affirmative action.  Therefore, affirmative action is again seen as an policy that has an uncertain level of validity that does not belong in the certainty of law.  Furthermore, if diversity is not ruled to be an interest of the state, then an attempt by the government to promot it is beyond its powers.  Thus affirmative action does not seem to be a coherent part of the American tradition of government and is therefore dismissed as a faulty program.


However unlike the US, the EU has made an effort to incorporate affirmative action into law and has made the policy a more natural, and therefore more accepted program.  Europe’s current dynamic political scene, with its development of EU law, has left the door open for progressive policies to be written into some of the fundamental literature of the newly expanded international organizaion.  Affirmative action is not only mentioned, but encouraged, if not required.  The Convention on the Elimination of All Forms of Racial Discrimination (ICERD) states in Article 1(4) that “special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or individuals requiring such protection as may be necessary in order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination…” (Cahn 3).  Furthermore the Convention not only allows affirmative action but in Article 2(2) “clearly imposes a burden on states to adopt positive action meaures if there is evidence that such are needed in order to ensure equality of outcome,” (3).  Likewise, the Framework Convention for the Portection of National Minorities also includes language that highlights the need for affirmative action saying, “The Parties undertake, where necessary, adequate measures in order to promote…full and effective equality…[These] measures adopted in accordancce with paragraph 2 shall not be considered to be an act of discrimination,” (4).  These Conventions are futher strengthened by the Racial Equality Directive and the Emplyment Framework Directive which contain definitions of direct and indirect discrimination, harrasment, and victimization, and also allow for affirmative action measures to be taken (Race Relations 3).  On top of all that, the EU’s Treaty of Amsterdam allows for sanctions to be brought against member states who commit a “serious and persistent breach” of the principles of “liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law,” the principles on which the EU is founded, (Defeis 14).  Having affirmative action clearly entrenched in Europe’s highest law, international law, legitimizes the policy in a way that nothing else can.  Furthermore, having numerous countries join together and all subscribe to the principles of affirmative action makes it a common standard.  Thus affirmative action is veiwed in Europe to be a rather natural policy and is therefore less controversial.  


Of course, approving of affirmative action at high-minded conventions is not enough.  Instead affirmative action must also seem normal on a level much closer to home, and the EU states have made great strides in bringing this idea back to each individual country.  The EU published a guide for the citizens of Cyprus to lay out how their new membership in the EU would affect there lives.  Along with more traditional topics of passports and taxation, the pamphlet spelled out that “Positive action or positive discriminate in favor of women is allowed under EU law,” (Welcome 25).  And unlike in the US, European court cases have recently been expanding the powers of affirmative action programs.  In the case of Marschall v. Land Nordrhein-Westfalen, a German law giving priority to women for promotions, barring special circumstances, affirmative action was upheld.  And in the 2000, it was ruled in Connors v. UK that “there is a positive obligation imposed on the Contracting States by virute of Article 8 to facilitate the gypsy way of life,” (Cahn 5).  Thus the EU is further normalizing the practices of affirmative action and therefore is making the policy more of a success.


In comparing affirmative action in the US and the EU, it becomes apparent that the success of the policy depends on how effectively it is made to be seen as a natural extension of a society’s culture and law.  In the US, affirmative action is a misunderstood, un-American policy that is not sanctionioned by the constitution and is therefore highly scrutinized.  In contrast, the affirmative action in the EU is viewed is a natural extension of the EU’s social policies and is firmly bolted in highly-respected international law.  Thus it seems that if the US wishes to continue to implement affirmative action, it must re-invent its approach to the policy to be more in line with the EU’s model of and attitudes toward affirmative action. 

Works Cited

“Affirmative Action.” http://en.wikipedia.org/wiki/Affirmative_action
Cahn, Claude.  “Towards realising a right to positive action for Roma in Europe: Connors v. UK,”  http://www.errc.org/cikk.php?cikk=2160&archiv=1
Defeis, Elizabeth.  “The Treaty of Amsterdam: the next step towards gender equality?”  www.bc.edu/bc_org/avp/law/lwsch/journals/bciclr/23_1/01_FTN.htm
Helms, Janet E. “A policy that suffers an identity crisis.”  www.apa.org/pubinfo/affirmaction.html
“Race Relations Amendment Act.” http://europa.eu.int/comm/emplyment_social/fundamental_rights/legis/legln_en.htm
“The US constitution online.” http://www.usconstitution.net/const.html#Am14
Williams, Walter. “Affirmative action can’t be mended.” http://www.cato.org/dailys/12-15-97.html
“Welcome to the EU: how EU citizenship impacts on your life in Cyprus.”  http://www.delcyp.cec.eu.int/en/eu_and_cyprus/eu_welcome.pdf
