PAGE  
11

An Examination of Detention Policies of the UK and US

By Jill Pace

European Policy and Practice towards Ethnic Minorities

Charles University, Fall 2005

University of Richmond


Major world powers, the United Kingdom and the United States, have historically been looked at as safe havens for displaced people. Because of the influx of immigrants, asylum seekers, and refugees, the governments of the United Kingdom and the United States have used physical detention as a security measure, controlling the number of people let into their country. Immigrants, asylum seekers, and refugees undergo extensive checkpoints and physical detention in order to be cleared for entrance. While immigrants, asylum seekers and refugees are defined differently and have different purposes for coming to the United Kingdom and the United States, all three are subject to lengthy investigation, prolonged stays in detention centers, and probing questioning. This paper will discuss the current detention policies of both the United Kingdom (UK) and the United States (US). It will also look at the previous legislation that was passed in these countries dealing with detention policies and immigration. This paper will examine the statistics regarding the current detention policies, as well as the debates and recommendations concerning the present day legislation and situations.


Immigrants, asylum seekers and refugees are grouped together as the most often effected by detention policies. It is important to note that these groups have different objectives and purposes in the United Kingdom and the United States. According to the American Heritage Dictionary, an immigrant is defined as a person who leaves one country to settle in another. An immigrant is trying to permanently enter into a country in which he/she is not a citizen. Asylum seekers are defined by the American Heritage Dictionary as people fleeing danger in their country and who try to find a place where they will be protected from the threats they fear. They may have experienced torture and have lost members of their families, often murdered by their own governments. International law attempts to guarantee asylum seekers the right of entry to countries where they can be assessed as to whether they are legitimate refugees.  The third important definition for the context of this paper is the definition of a refugee. A refugee is defined by the US Citizenship and Immigration Services as any person who is outside their country of nationality or, in the case of a person having no nationality, is outside any country in which they last resided. A refugee is a person who is unable or unwilling to return to, and is unable or unwilling to gain the protection on the count on account of race, religion, nationality, membership in a particular social group, or political opinion. In summary, a refugee is a person who flees in search of sanctuary in times of war, political oppression, or religious persecution. 


The UK detention policy concerning immigrants, asylum seekers and refugees has been evolving since the middle of the 20th century. Legislation concerning this topic has been proposed, passed, and amended throughout the years to adapt the UK detention policy to the current political, social and economic status of the country. In 1971, the UK passed the Immigration Act of 1971. This was an Act of Parliament by the United Kingdom concerning immigration. According to the European Council on Refugees and Exiles, the act, as with the Commonwealth Immigrants Act of 1962, restricted immigration into the UK. It introduced the two important concepts of patriality and right of abode. All Words Dictionary defines patriality as a right of someone who, being a citizen of the UK, a British colony or the British Commonwealth, or the child or grandchild of someone born in the UK, has a legal right to residency live in the UK. The same source defines right of abode as an individual's freedom from immigration control in a particular country. A person who has the right of abode in a country does not need permission from the government to enter the country and can live and work there without restriction. Generally, in order to have the right of abode in a certain country, a person must be a citizen of that country. Those with citizenship from the country generally have a right of residence, but this right can be revoked in certain circumstances, for example if the person were convicted of certain crimes (All Words Dictionary). While patriality and right of abode were introduced by the Act of 1971, they were abolished by the next major immigration act, the British Nationality Act of 1981. According to the Wikipedia Encyclopedia, “The British Nationality Act 1981 was an Act of Parliament passed by the British Parliament. The purpose of the Act was in part to reclassify "United Kingdom and Colonies citizens" into three categories: British citizenship; British Dependent Territory citizenship and British Overseas citizenship…effectively renaming the status of British (Crown) Colony as Dependent Territory” Essentially, the British Nationality Act of 1981 split the citizens of the UK into separate categories. Under this act, patriality and right of abode were abolished. 


Recently, the legislation of the UK has expanded to include those peoples who are defined as asylum seekers as well as immigrants. The Nationality, Immigration and Asylum Act of 2002 has been a major player in recent UK legislation. As seen in the 2002 Chapter 41 report on this act, there has seven major parts. The first part of the act deals with nationality. It discusses naturalization, citizenship, deprivation and resumption of citizenship, entitlement of right of abode, and unlawful presences in the UK. Part two involves accommodation centers, their establishment, uses, and operations. It is important to distinguish between accommodation centers and detention centers (Nationality, Immigration and Asylum Act 2002). Accommodation centers are where entering people are placed when they do not have the assets to live on their own. Detention centers are where people are placed in the limbo period before being accepted or denied into the UK. The Nationality, Immigration, and Asylum Act of 2002 goes on to discuss other forms of support and assistance to asylum seekers, immigration and asylum appeals, immigration procedure, and offenses carried out by those people attempting to enter the country. There are two major aspects of this act. The first is the Act’s definition of an asylum seeker. They define asylum seekers as anyone who is at least 18 years old and is in the UK, and has a claim for asylum made by him at a place designated by the Secretary of State. The second important aspect of this act is detention centers. This Act defines the cases in which a person will be detained by the Secretary of State. A person may be detained pending a decision by the State whether to control their entry, or pending the removal of the person from the UK. The Secretary of State is empowered under this Act to examine a person or to give or refuse a person the right to enter the UK. In summary, a person may be detained pending the person’s examination by the Secretary of State, a decision to give or refuse the person leave to enter, or pending removal of the person in accordance with the Secretary of State. This provision goes on to say that a person will be placed into detention “if need be by reasonable force” (Nationality, Immigration, Asylum Act 2002). The Nationality, Immigration, and Asylum Act of 2002 was superseded by bills and Acts from 2002 to the present day. Some of this legislation includes the Asylum and Immigration Bill of 2003, the Asylum and Immigration Act of 2004, and most recently the Immigration, Asylum and Nationality Bill of 2005. (Refugee Council Online).


In recent history, the detention of immigrants, asylum seekers and refugees has increased in the UK. A growing number of people are routinely detained in detention centers and converted criminal prisons in the UK. The capacity of detained people has grown from a capacity of 250 people in 1993 to the present capacity for 2,644 people.  The UK government and administration states that it uses detention only as a last resort (Bacon). The government is detaining immigrants, asylum seekers, refugees, and a small category of people who do not fit into one of these three categories. Most immigration detainees are either asylum seekers who have arrived legally and whose claims are being investigated, or asylum seekers whose claims have been rejected and are awaiting removal. They are liable to be detained at any point in the asylum process. Other detainees include people who have not arrived legally or who have overstayed their visas and a small amount of people with criminal convictions who are awaiting deportation (Bacon). While the length of stay in a detention center is not defined by any legislation, the original purpose of detention was to briefly contain those people who had been refused entry into the UK and were pending their removal. The Operational Enforcement Manual states that

detention should only be used as a “‘last resort’ and ‘for the shortest possible time’. ‘There must be strong grounds for believing that a person will not comply with conditions for temporary admission or temporary release for detention to be justified.’” However, despite these intended guidelines, an increasing number of asylum seekers are now detained for prolonged periods, often indefinitely. Presently in the UK, the number of detention centers has greatly expanded. There are currently ten centers that are used solely to detain people subject to immigration controls and others used for removal and examination procedures of asylum seekers and refugees. Three of these ten centers are actually prisons which are run and controlled by the Prison Service and staffed by government prison guards. At the end of 2002, 1,445 asylum seekers were being detained, 115 of which were held in prisons. In 2004, the Immigration Detention Estate expanded their detention centers in order to increase the capacity One of the most interesting aspects of UK detention centers is that they are privatized and run by large companies such as Global Solutions Limited, which owns four centers, Premier Detention Services which owns two centers, UK detention Services, Sodexho, and a few more (Bacon). 


Beyens and Snacken once said “What happens in the United States today happens in the United Kingdom tomorrow.” The United States is another major world power that has set limitations and guidelines concerning immigration and detention policies. While the US is considered a nation built by immigration and migration, they have in recent history strengthened their powerful restrictions on immigrants, asylum seekers and refugees. The Refugee Act of 1980 legally defined a refugee as someone who flees a country because of persecution "on account of race, religion, nationality, membership in a particular social group, or political opinion." (Office of Refugee Resettlement).  The act allows the president to admit refugees in a time of emergency and also places a limit on the number of refugees allowed to enter into the US. In response to the influx of illegal immigrants from Latin America, Congress passed the Immigration Reform and Control Act of 1986. This law imposed sanctions on those people who employed illegal immigrants from Latin America. In 1990, the Immigration Act increased the number of immigrants allowed to enter the United States by nearly 40 percent. Lastly, in 1996, Congress passed three bills, including the 1996 Immigration Act. This Act affected not only immigration control in the US, but also the rights of immigrants once they are in the country. Also in 1996, the Illegal Immigration Reform and Immigrant Responsibility Act was passed. In this Act, the US congress extended the number and nature of crimes that made people subject to removal from the country (Immigration and Naturalization Services). It also took power away from the Immigration Naturalization Services, or the INS, by taking away their ability to determine which immigrants, asylum seekers and refugees should be released. This Act requires that virtually any non-citizen subject to removal based on a criminal conviction be detained. The consequence of this Act resulted in the INS detaining a much larger number of people, and due to this large number, the need for detention space was in high demand. Currently, there are approximately 20,000 immigrants, asylum seekers and refugees detained by the INS while undergoing immigrations proceedings or awaiting removal from the US. The present day INS detention policy divides detainees into four major categories. The first category includes those people who need mandatory detention. Mandatory detention involves those who were detained during immigration proceedings and those that have already been issued removal orders and are awaiting removal. The second includes people associated with security and related crimes. These people are deemed to be a danger to society or a flight risk; smugglers are also included in this category. Third includes inadmissible non-criminal aliens, and those people who committed fraud or were smuggled into the US. The fourth and final category includes non-criminal border apprehensions, aliens who are not subject to mandatory detention, and those who are placed in expedited removal (Greene and McElroy). 

Although it seems as though the US has very specific guidelines and instructions for the detention policy of immigrants, asylum seekers and refugees, the government has been under great scrutiny from the public for its detention proceedings. The first argument is that detainees in the US are being held without due process, often for an indefinite period of time. An analysis of the evidence provided by the “Study on Asylum Seekers in Expedited Removal: As Authorized by Section 605 of the International Religious Freedom Act of 1998” shows that the United States government is indeed detaining immigrants, refugees, and asylum seekers without due process, and all too often, for an indefinite, perpetual period of time. Up to 15% of detainees had been detained for more than 6 months, and in 2003, 161 detainees were being held indefinitely. 

A second major argument of the US detention policy deals with refugees and asylum seekers. Refugees and asylum seekers are often not being given the right to present a claim of asylum before being turned away.  Under the expedited removal process in force at airports and border checkpoints since 1997, many asylum seekers are not granted an official immigration hearing before a an immigration judge.  In these cases, asylum seekers are turned away from U.S. borders before being able to officially state their asylum claim. Many of these people face a five year bar to legal re-entry to the United States.  This means that people with legitimate asylum claims, who for one reason or another are deemed to be ineligible for asylum before an official immigration hearing, are forced to return to their country of origin, where they face a well-founded fear of persecution, torture, imprisonment, or death.  New immigration policies have provided U.S. Border Patrol officers, who are not qualified immigration case judges, with judicial power to turn away asylum seekers before they are given a chance to officially state their claim.  Other arguments include the conditions of detention centers, the mental and physical consequences of detention on detainees, and the subjective nature under which the US government determines who should and should not be detained and/or removed. 

This paper examines the legislation involved in the United Kingdom’s detention policy, past and present. It looks at the use of detention centers and its affect on immigrants, asylum seekers and refugees attempting to enter into the United Kingdom. The United States, being a very influential world power, is often used as a model for other countries. The United States has had passed many pieces of legislation that provide guidelines and in many cases restrictions on immigration, asylum seekers and refugees who are attempting to enter the country. These pieces of legislation have all been an integral part of the present day detention policy that is effective in the US. Although the US has long had a strong detention policy, it is constantly under investigation. There are many debates on the consequences of detention and the subjective matter of detention. 
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