Marion Bouchaud

European policies towards ethnic minorities

Final essay: Positive action in France
Positive action policies are well accepted throughout Europe, and especially in the European Union, which recognises the right of its member-states to use such policies
. Yet, in France, there are still many debates on the possibility of implementing them. The problem is dual: it is both semantic and conceptual. First, it is difficult to find a real definition of what positive action is, but it is also very difficult to use the proper words. In France, everybody uses the term “discrimination positive” which may more be a question of habit rather than a real thinking of the meaning. In fact, many people are asking the expression “positive action” (“action positive” in French) to be used, as it is mostly used in Europe, arguing that a discrimination can never be positive. I will therefore use this term in this essay. Then, there is a French specificity, the Republican Principles, that makes that positive action policies cannot be implemented in France the way they are in other countries. All this, put together, ends up in a situation that creates a real confusion around positive action in France, in context of clearly institutionalised discrimination towards the first and second-generation immigrants. Therefore, how an implementation of positive action, even in compliance with French specificities, can be possible? First I will try to give an overview of the meaning(s) of positive action and its (their) accordance with French principles, and then I will explain how it is or could be implemented, focusing of course on the positive action regarding the second generation immigrants.  

  Positive action is a catching-up tool between different groups. The idea is to promote among them a wider equality de facto. It is aimed at bridging a gap of social and economical development and therefore supposes the institution of a preferential treatment and is due to disappear when the gap is bridged. It consists of creating judicially an inequality to promote, in the facts, equality. According to G. Calvès, the notion of positive action is nothing but a voluntarist approach of the state, which aims at “searching, hinc and nunc, a real equality implicitly opposed to an equality only guaranteed by the law”
.


But the concept obeys two different logics. First, it can define steps that are launched in order to repair a racial segregation. In that case, the racial characteristics are openly at stake. The American policies of affirmative action, launched from the end of the sixties are in that logic. As Lyndon B. Johnson explained it in 1965, “You do not wipe away the scars of centuries by saying: 'now, you are free to go where you want, do as you desire, and choose the leaders you please.' You do not take a man who for years has been hobbled by chains, liberate him, bring him to the starting line of a race, saying, 'you are free to compete with all the others,' and still justly believe you have been completely fair . . . This is the next and more profound stage of the battle for civil rights. We seek not just freedom but opportunity—not just legal equity but human ability—not just equality as a right and a theory, but equality as a fact and as a result."
 Then, positive action policies can, without ever mentioning any innate characteristic (such as colour are origin), recognize the “social and/or economical disadvantages of individuals at the time of the conception of a reform in order to establish equality through equity”
. 


The debate about positive action in France was initiated in the 90s with the assessment (which is more and more spread among the population) that the French model of “Liberty, Equality, Fraternity” was not any more in appliance with the reality of the society. This realization corresponds to a real shift in the apprehension of the phenomenon of discrimination: it was henceforth recognised as a polymorphic, systemic and deeply rooted in the mind phenomenon and not as a punctual and intentional act. The real problem at that time was that taking part to such a debate supposed that one admitted the failure of the French system of integration. Many figures are proving it, even though it is still difficult to find statistics that openly take into account the “racial” or “ethnical” categories (for example, the INSEE, the national institute for statistics don’t provide such figures). Many people are complaining about that in France, saying that it is not possible to have a clear overview of the issue of discrimination, if there are not clear references to measure the phenomenon. The opponents of this idea are on the other hand claiming that the use of such categories could lead to a process of reification and legitimization of the stigmatizing categories. However some figures are often published by the watchdogs and association against racism (for example SOS Racisme). For example, it is recognised that within the same qualification level, the children of Algerian immigrants witness an unemployment rate 4 times higher than the children with French parents. But differences of the same scale appear in the schools with competitive examinations, or in the level of representation within political parties. What is in fact the most striking when you analyse those figures is that the discrimination is not made regarding the nationality of the victims but regarding their “immigrated origin”. Anyway, there is today a widespread consensus on the lack of integration for young people (French or not) born from immigrated parents (and above from the Maghreb and from Black Africa). Therefore new solutions have been considered. 


Among them, the question of the use of positive action policies in France has always been quite a thorny issue. “Creating quotas for disabled people, legislating in order that 50% of electoral roll are women, creating duty-free zones or zones of priority education, what is it, if not positive action?”: the plain speaking of Nicolas Sarkozy, at that time interior minister, contrasts indeed with the reservations that this expression usually has to face in France. France yet appears as a country very likely to implement such preferential steps: the State traditionally has at its disposal a noticeable room to introduce corrective mechanisms in the different markets, and the recourse to law to re-equilibrate a situation of unequal competition has been for a long time considered as a legitimate and even necessary approach. The development of preferential steps is only marginally thwarted by the imperative of respect of the market rules. Yet it cannot contravene the constitutional principles that forbid giving any positive content to the notion of origin or race. Such criteria can never allow differentiating one individual from another. The Republic, as it is claimed in the 1st article of the Constitution (1958) “guarantees the equality of all citizens before the law, without any distinction of origin, race or religion”. It means, as the Constitutional Council has stressed it by refusing any mention in the law of the “Corsican people”, that “the constitution only recognise the French people, without any distinction of origin, race or religion” (decision on the Status of Corsica, 9/05/1991). This concept comes from Jean-Jacques Rousseau’s Contrat Social. Rousseau claimed in that book that to be considered fair, the law should respond to two conditions: the first one is that it should be voted by individuals free of any belonging to a group. The groups indeed hinder the expression of the general will because they have a capacity of pressure likely to distort the game of equal confrontation between autonomous citizens. The second condition is that the law should apply equally to everyone without creating a peculiar status. To give his/her agreement to a law, the citizen has to know that his/her neighbour will have to obey it within the same conditions as he/she has to. This is the concept of reciprocity. The aim is to « emancipate the individual and to affirm his/her autonomy by making sure that his/her unity rests on the overtaking of the criteria of origin, religion or race”
. The founding principles of the republican judicial order are opposed “to the recognition of collective rights for any group defined by a community of origin, culture, language or belief” (Constitutional Council, decision on the European Charter on the regional and minority languages, 15/06/1999). A job offer openly showing a preference for a young man “from immigration” (decision of Nice’s Court of Appeal, 22/11/2002) is as illegal as a law according a preferential treatment to the persons “born in French Polynesia” (Constitutional Council, decision of the 12/02/2004). In fact, the technique of positive action is well integrated in the French judicial and political tradition, the spirit of this device centred on the group is totally alien to it.
But this framework is of course not immutable and the implementation of the French positive action policies offers a good overview of the possible mutation of the French “Republican Model”. 


There have been three different fields for the implementation of such policies in France: the employment, the electoral sphere (mainly aimed at sexual equality) and the town and country planning.  I will focus in this essay on the example of the territorial positive action, since it reflects the difficulty in France to have a coherent approach of positive action within the Republican framework.


In fact the French town and country planning policies increasingly more openly accepting their adhesion to the positive action approach. The law wants to allow a “strengthened and differentiated policy of development” in favour of part of the territory “characterised by geographic, economic and social handicaps”. It is really a re-adjustment policy between unequal territories. The example of the town policies is the most relevant to show how to conciliate republican principles and positive action policies. 


The current orientations of the town policies are originated in the troubles that have disturbed in 1990 the suburbs of Lyon and Paris. But the first steps being openly territorially preferential are dating back to 1976 and the campaign “Habitat et Vie Sociale”. Its implementation is innovating in two aspects: first it announced, through a strong will to associate infrastructure issues with the development of social programs, the emergence in the 1980s of the so-called “district social development” (développement social des quartiers). Then, it prefigured the forthcoming evolution leaving noticeable room for the immigration issue. The 3rd March 1977 circular recommended to the HVS group to define the eligible areas particularly in function of a criterion of “ethnic composition of the population”. A few years later, the report issued by the Dubedout commission after the riots in the suburbs of Lyon in 1981, will analyse the crisis as a crisis of “the cohesion of the various social and ethnic groups which constitute the French society”. From that moment, the link between “ethnicity” and positive action would never be broken. The texts in that field of numerous, and many laws have been voted in that purpose since 1991. The most striking aspect is that they try to implement an always more favourable treatment towards territories ever more targeted. Different kinds of zones have been therefore created in function of the specific situations: the “sensitive urban areas” (zone urbaines sensibles, ZUS), the “urban revitalisation areas” (zones de redynamisation urbaine, ZRU) and the “urban duty-free areas” (zones franches urbaines, ZFU). They benefit from economic and fiscal facilities for new companies, priority of access to employment for the local population defined regarding the level of cohesion between the population and economic development. The efficiency of such policies is quite difficult to establish. Regarding the employment rate, those areas have witnessed improvement but the decrease of unemployment is still lower that what was expected through such steps. But what is mostly polemical is the evolution of those policies towards an openly “ethnical” positive action.


In fact, despite a strong refusal to take into account the origin of the individuals, the French territorial positive action policies allow to reach (without openly referring to them) the members of groups, which, in other countries, would be considered as ethnic or racial groups. On the one hand, no one can deny that the implemented steps are in compliance with the republican principles, since they do not regard the “origin” of their targeted population, but only their social and economical characteristics.  But on the other hand, it is also undeniable that the families of first and second-generation immigrants, more than the others, are often families with more than two children, suffer a wider unemployment and lack of qualifications and are mainly living in the same underprivileged areas. The result is that they are in the facts beneficiaries proportionally privileged of those policies. 


This coincidence has allowed the development of an institutional “dual action” from the local authorities. The implementation of the “emploi-jeune” and “emploi-ville” policies provides a good example of such a situation. They are practices of targeted recruitment: the geographic localisation criterion encompasses (which is perfectly known by the local authority and social agents) a body of religious, ethnical and “phenotypical” criteria which should not be taken into account according to the law. One of the positive effects of such a “dual action” is that it doesn’t freeze the collective identities, since the groups are not openly mentioned.

On the national level, the formulation in 1997 by the Jospin government of an objective of fight against racial discrimination is the expression of a clear hesitation on the extent that should be given to the republican principle of voluntary blindness towards “origin”. It is undeniable that the positive action policies are more and more becoming instruments of counter-discrimination. This comes from the realization that there is an obvious gap between the composition of the society and its representation. The former minister of Justice, Elisabeth Guigou, explained: “Those young people are put face to face with their strangeness and their difference in a way which is too often discriminatory. Where are those graduates, sons and daughters of immigrants, in the media, in the administration, in the companies, in the magistracy? They should feel represented, above all in the local elections. Why are there that few young foreigners in our political parties?” As a result, for nearly a decade now, the young people from second-generation immigration are increasingly more designated as the beneficiaries of specific integration steps. The examples of open references to this group are numerous. In 2000, the Interior Minister Jean-Pierre Chevènement asked the police prefects to “diversify the recruitment” by resting on the “emploi-jeune” policies to favour “the integration, within the police forces, of young people coming from immigration. We must make a significant effort in order to cause a fall in prejudices and to fight against the silent but still continuing discriminations that the young French from immigration have to suffer”. (Nevertheless, he added “to avoid any misunderstanding, I want to stress that this is not creating any positive action, but only giving a practical expression to the principle of equality”, which is underlining the lack of clarity of the politicians when mentioning such policies). The same year, TV channels have been invited to “take into account, within the broadcasting team, the diversity of origins and cultures of the national community”. The political drift in 2002, with the right-wing government of Jean-Pierre Raffarin, confirmed this orientation, with the increase in the number of the statements of intent and of the initiatives towards the “visible minorities”. But the nomination in 2003 of a “Muslim” regional prefect is an exception, since usually, most of the “positive actions aimed at the visible minorities” take place within the mechanism of territorial positive action, like for example the specific preparations for the public competitive examinations that exist in the disadvantaged areas. 
This evolution has been made possible through the fact that the “ethnic dimension” of those policies is being more and more accepted by the right-wing government, despite the threat of far-right propaganda who is denouncing the “foreign preference”, saying, “only the immigrated people are favoured”.  This threat is one of the reasons for refusing such policies.

In fact many people claim that the pernicious effects of those policies are more important that the positive ones. Stigmatization is one of them. Implementing policies that openly favour a certain part of the society can lead to the institutionalisation of the prejudice that immigrated people need to be helped to get integrated. The risk is that the beneficiaries might be depicted as “incompetent person”, through considerations both objective (decrease in productivity, in the level of a school or in the quality of the public services) and subjective (the beneficiary is shown as assisted, incapable of getting out of it with his/her own means). Then, another pernicious effect is the part of the targeted population that is really benefiting from the positive action policies. This reproach rests on a statement clearly established that they only benefit to the higher and middle-class population of the group. But it can be clearly understandable through the fact that positive action is not a policy of social justice with a redistributive goal, but a policy of adjustment between unequal groups. Eventually, the last noticeable reproach made to positive action policies as they are becoming in France, is that they tend to focus on clearly defined groups, which, if they are openly mentioned, will not allow refocusing the policies on groups that might become in the future discriminated. 

That is why most of the opponents of positive action in France are asking for a deeper action to change the mentalities, mainly through education and consciousness raising. “Inequalities do exist. Nobody can deny it seriously. But they are above all economical. They affect mainly the social classes that are the most weakened by social insecurity and by the imbalance in the acquisition of knowledge and culture, which, it’s a fact, hit for the most part the foreigners and their children. Giving back to school its role in reducing of those blatant inequalities, forcing the companies to obey the law in a perfect respect of the equality of chances, require considerable means, an iron will and an uncommon political courage. Maybe that’s why people prefer quotas…”


As a conclusion, it is clear that the implementation of positive action in France has to be made in compliance with the various specificities of the country: the nature of the targeted population, that is to say a population of immigrants or their descendants (no matter if they have the French citizenship or not), the Republican principles… This means that a real reflection is needed if we don’t want to worsen a situation that is already clearly critical. “It is the empirical assessment of the social and political realities that leads to see the positive action policies as a great remedy made necessary by a critical situation, or to fear that this remedy ends up being worse than the situation itself”
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