Race Equality Directive

On the 29th June, 2000, the Council of the European Union adopted Directive 2000/43/EC, “implementing the principle of equal treatment between persons irrespective of racial or ethnic origin” (the “Race Equality Directive” or “Race Directive”).
 The directive is the product of a ten-year campaign by Starting Line Group, a broad network of non-governmental organisations coordinated by the Migration Policy Group, and presents Europe with an historic opportunity to make a lasting contribution to the struggle for racial equality.

By 2003  all EU member states should have conformed their legislation to implement its principles. Also, the Directive is now part of the “Acquis communautaire,” the body of law which all states wishing to join the EU must adopt. Therefore, each EU candidate was supposed to  enact legislation and educate its judges, prosecutors and other public officials about these new legal standards.
 Among the Directive’s most significant features are the following:

· The scope of discrimination: The Directive expressly includes both “direct” and “indirect” discrimination within the scope of prohibited action. Indirect discrimination occurs “where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.” Some rules, though neutral on their face as to ethnicity, in fact may disproportionately disadvantage members of certain minority groups who have a tendency to wear long skirts or headscarves. By including “indirect” discrimination within its ambit, the Directive reaches a broad swath of discriminatory policies and actions which, though not motivated by overt and readily provable racial hatred, nonetheless “disadvantage” members of racial or ethnic minority groups. In so doing, it goes beyond the current, more limited conceptions contained in, for example, the case law of the European Court of Human Rights and the United States Supreme Court. The directive also prohibits harassment, instruction/incitement, and victimisation. Harassment occurs “when an unwanted conduct related to racial or ethnic origin takes place with the purpose or effect of violating the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or offensive environment”; instruction or incitement to discrimination and violence; and victimisation (i.e., “adverse treatment or adverse consequence as a reaction to a complaint or to proceedings aimed at enforcing the principle” or non-discrimination).

· Public/private actors: The Directive applies to “both the public and private sectors, including public bodies.” Thus eliminating the “state action” hurdle which has hampered anti-discrimination law enforcement in other contexts, e.g. European Convention on Human Rights do not as clearly apply to discrimination by private parties. 

· Positive action: The Directive leaves open the possibility for states to adopt “specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin.” Roma have historically suffered discrimination in housing, education, employment and other fields. This measure makes it possible for governments to employ a range of devices to achieve more adequate representation. These could include employment recruitment efforts targeted at historically underrepresented minority groups, as well as hiring codes and educational admissions criteria which make clear that diversity at the workplace is in itself a desired goal. While a rule guaranteeing “absolute and unconditional priority” for certain groups is not permissible, the European Court of Justice has approved an affirmative action policy providing that, where two applicants are equally qualified, historically underrepresented applicants should be given preference, unless reasons specific to another applicant tilt the balance.

· Burden of proof/evidence: The Directive makes it practically feasible for many victims to prove the discrimination they have suffered in two principal ways. First, the Directive shifts the burden of persuasion in civil cases by requiring that, once a prima facie case of discrimination has been established, “it shall be for the respondent to prove that there has been no breach of the principle of equal treatment.” Second, the Directive provides that indirect discrimination may be “established by any means, including on the basis of statistical evidence.” As a practical matter, statistical evidence may often be the best or only way of proving indirect discrimination---i.e., of showing that an apparently neutral provision puts members of a minority group at a particular disadvantage “compared with other persons.”

· Enforcement bodies: By requiring that states designate a body capable of “providing independent assistance to victims or discrimination in pursuing their complaints,” the Directive opens the way to the establishment of effective enforcement bodies capable of taking legal action to secure equal treatment. I would also like to mention here the “ECRI general policy recommendation No. 2: Specialised bodies to combat racism, xenophobia, anti-Semitism and intolerance at national level”
 (adopted by the European Commission against Racism and Intolerance [ECRI], a Council of Europe body). The document provides seven basic principles on the establishment, the functioning and the execution of powers of specialised bodies in the field of equal treatment and non-discrimination. The recommendation has no legally binding force, but member states of the Council of Europe must consider the recommendations in good faith. The recommendation is likely to become the main point of reference for the establishment of specialised bodies in this field, including those bodies that will be set up under the EU Directive.

Cooperation with the civil society is stipulated in  the directive in Article …….; and surely the role of NGOs will be vital in the enforcement process. “Notwithstanding the major step forward the Directive represents, civil society actors must act to ensure its effective implementation both in the EU and in the candidate countries. While the EU will no doubt invest resources toward this end, it will need help from the non-governmental community in highlighting the significance of this development, and the nature of the legal and institutional changes required; as well as in capacitating lawyers, other advocates and government officials to make use of this new legal tool in their anti-discrimination work.”
 “Independent legal and advocacy expertise from the NGO sector will be needed to ensure that ambiguous and potentially broad-ranging provisions are applied in a manner most favourable and accessible to discrimination’s victims. Questions are sure to arise concerning, inter alia, the effectiveness of the sanctions required, the independence and functions of the government enforcement bodies to be established, and the scope of ‘disadvantage’ needed to constitute a prima facie case of discrimination. Absent sustained NGO input, the Directive’s potential to transform anti-discrimination law in Europe may not be fully realized.”
)

Project to Implement European Anti-discrimination Law

The Project to Implement European Anti-Discrimination Law, funded by the Open Society Institute, and administered by three NGOs
 was a three-year initiative which started in January, 2001. It covered the 15 EU member states and 11 candidate countries (Turkey and 10 in Central and Eastern Europe). In close cooperation with local NGOs and individuals, the Project aimed to make the most of the historic opportunity for enhanced anti-discrimination litigation and advocacy created by the recently adopted EU Race Directive and Protocol No. 12 to the ECHR. The project had three principal initiatives, each designed to promote the Directive’s effective application and the Protocol’s timely entry into force:

· training/capacitation of judges, lawyers, NGO anti-discrimination advocates, government officials, members of parliament and representatives of specialised bodies to ensure that key actors throughout the continent are sufficiently informed about the legal obligations flowing from the Directive and the Protocol and know how to make creative use of it
;

· legislative advocacy before individual governments and relevant EU institutions to ensure that the requirements of the Directive---in a nut-shell, the adoption of comprehensive anti-discrimination legislation and the establishment of effective enforcement bodies---are swiftly and adequately complied with, and that Protocol No. 12 to the ECHR is speedily ratified by at least the minimum ten states required for its entry into force;

· test litigation before selected constitutional and Supreme Courts, the European Court of Human Rights and the European Court of Justice, to ensure the adoption in judicial case law of the various elements of the Directive and the Protocol.

All three Project components aim to identify the principal legal and institutional needs in each country; therefore a detailed analysis of existing legal provisions and relevant jurisprudence pertaining to racial and other forms of discrimination in the 26 countries covered by the Project is being undertaken.

Implications for the Czech Republic: support for race and ethnic equality programme

The Czech Republic is a typical example of a post-communist country that does not share the colonial past, and related burden of guilt, with the more developed democracies. This may hinder antiracist efforts, namely identification, recognition, and minimizing of the impact of racism through effective legislation and policies. This fact does not preclude it from successful cooperation in policy drafting with countries that have had long experience with race relations issues, such as the UK.

In April 2001, the governments of the Czech Republic and the UK started a joint project aiming to promote race and ethnic equality in the Czech Republic. One of the project’s main aims was to prepare the way for the implementation of Council Directive 2000/43/EC of 29 June, 2000, Implementing the Principle of Equal Treatment between Persons Irrespective of Racial or Ethnic Origin, which all member states of the European Union were expected to incorporate into national law by the 19th July, 2003. The proposals, in the format of a report and recommendations, which were submitted to the government and/or responsible state institution after the 31st March, 2002, comprised:

· Definition of a comprehensive anti-discrimination policy in the Czech Republic: The relevant document (Report) reviewed domestic anti-discrimination legislation and its enforcement, including possible  anti-discrimination policies in the private sector. Further, it looked at anti-discrimination legislation in selected EU member states. The purpose of the report was to indicate whether and which amendments to the existing anti-discrimination laws, policies and measures are required.

· Definition of a strategy to strengthen capacity to combat discrimination: the report and recommendations focused on how to improve and foster the institutional and administrative capacity of the state to tackle discrimination and to promote equality. The study considered the pros and cons of two basic options for improving the institutional and administrative capacity to tackle discrimination:

(i) setting up a specialised body at the national level (e.g. a national commission for racial equality, ombudsman against ethnic discrimination etc.) to combat discrimination and intolerance;

(ii) analysing institutional and operational arrangements within the framework of existing institutions (i.e. ministries, including the beneficiary) and formulating recommendations, in particular on how to improve its co-ordination role with ministries.

On the basis of analysis and in line with the future policy proposals/decisions of the government, the report focused in detail on the practicalities for adoption and implementation of one of the two options:

· Preparation of draft amendments to laws and/or new laws linked to strengthening the legal protection of minorities and to tackling all forms of discrimination (priority given to racial discrimination), on the basis of the studies above and with regard to government policies, and working with the government office (department of human rights), including measures to promote the institutional framework for such activities. The proposals were submitted to the Human Rights Commissioner who is responsible for presentation to the Government.

· Elaboration of an awareness raising campaign strategy to increase awareness and understanding of the impacts of discrimination (setting immediate targets and an outline of delivery mechanisms/instruments, plus medium-term goals to be achieved) aimed at (a) public administrators and (b) the general public.

· Implementation of a series of regular consultative round-table discussions to assess the situation of the Roma community, the forms of discrimination faced and the effectiveness of government measures to combat discrimination. The round-tables were supposed to serve both as workshops for the exchange of opinions among government officials, opinion-makers and representatives of the Roma community, as well as a means of disseminating information on government policies in this area.

A positive aspect of the above programme is that there is cooperation with the NGO sector, namely the project mentioned in the above chapter and administered by the ERRC and other European NGOs. A potential risk of the project is that its results may not be accepted by the general public nor politicians because the media and other public opinion shapers seem to be more or less ignorant of these anti racist efforts
.

The Report on possible measures for eliminating was adopted by the Czech government in 2002
. It could be a  very valuabe material if it was more promoted, otherwise its impact has been be minimal.
In public domain the everyday communications do not seem to be influenced by the high level politics. In  at the discussion within the programme of International Romani day
, the Government commissioner for Human Rights did not pay any attention to indirect forms of racism, despite the fact that the issue was repeatedly raised by the young audience. After accession policies Green paper on  Equality and non-discrimination in an enlarged European Union !!!!!!

�  An important note must be made here that is relevant mainly to post communist countries where “race” has a strong biological connotation. As mentioned in point (6) of the Directive preamble, “The European Union rejects theories which attempt to determine the existence of separate human races.  The use of the term ‘racial origin’ in this Directive does not imply an acceptance of such theories.”


� Details on this NGO coalition strategy can be found in “Uplifting Standards” in NGO News, A regional Newsletter for CEE and NIS NGOs, No 19, Autumn 2001, Freedom House, pp. 8–9 (can be ordered at fh@freedomhouse.hu).


� The EU has explicitly stated that the Directive “is part of the Acquis communautaire” (endnote 2) and that “adoption of the Community Acquis in the area of equality is a sine qua non for accession since it is essentially a question of human rights . . .”.


� More details also available in  Roma Rights, Newsletter of the ERRC, No. 1, 2001, Access to Justice, pp. 63–66.


� Roma Rights, Newsletter of the ERRC, Number 1, 2001, Access to Justice, p. 68.


� ECRI general policy recommendation No. 2: Specialised bodies to combat racism, xenophobia, anti-Semitism and intolerance at national level, CRI (97) 36 of 13 June 1997.


� Roma Rights, Newsletter of the ERRC, Number 1, 2001, Access to Justice, p. 64.


� Ibid p. 64.


� The European Roma Rights Centre (ERRC), Migration Policy Group (MPG) and Interights.


� More information in the ERRC newsletter Roma Rights, No. 1, 2001; and the Freedom House Newsletter NGO News, No. 19, Autumn 2001.


�  One of the trainings was held in Prague , 25 – 28 April 2002 Implementing European Anti-Discrimination Law workshop, targeted at lawyers, government officials and activists from the following countries: Bulgaria, Czech Republic, Luxembourg, Spain,  and United Kingdom, more information is available at � HYPERLINK "http://www.migpolgroup.com" ��www.migpolgroup.com� or www.interrights.org


� the information was drawn from  personal communications with Patrick Maynard in  June 2001


� USNESENÍ VLÁDY ČESKÉ REPUBLIKY ze dne 20. února 2002 č. 170 ke Zprávě o možnostech opatření k odstranění diskriminace


� 8 April 2003, Discussion at  the Roxy Club, Prague 1


� � HYPERLINK "http://www.stop-discrimination.info" ��www.stop-discrimination.info�


� HYPERLINK "http://europa.eu.int/comm/employment_social/fundamental_rights/greenpaper_en.htm" ��http://europa.eu.int/comm/employment_social/fundamental_rights/greenpaper_en.htm�


http://www.enar-eu.org/en/info/fact18.shtml








