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Introduction
In 1997, an annual report on Integration policy among ethnic minorities living in the Netherlands was published. It appeared that the participation of minorities in the labour market had improved slightly. In the period 1990-1996 the growth of employment under the four largest groups of minorities, was four times more than the growth under the Dutch population, 34% versus 8, 5%. Although the unemployment decreased from 26% in 1990 to 22% in 1996, it is still three times more than the unemployment rate under the Dutch population.
 

     As can be concluded from the above mentioned information, the labour market situation of ethnic minorities living in the Netherlands can be considered as worrisome. The unemployment rate is significantly higher than that of the Dutch citizens. The Dutch Government therefore states that the improvement of the labour market position is a priority goal. In order to reach this goal, the Government has taken, and will take, several measures, which should stimulate labour participation among ethnic minority groups.

     The most recent and most important law is the law SAMEN, Wet Stimulering Arbeidsdeelname Minderheden
. Although it was thought to become a success, numbers and facts have shown that the labour participation among ethnic minority groups has not improved significantly. Furthermore, the issue of positive discrimination, which comes along with this law, is a much disputed issue. 

      This paper will deal with the law SAMEN and its consequences on the labour market in the Dutch society. The main research question in this paper is: Why did the law SAMEN not succeed in reaching its goals, and what are the implications of this law?

     The first part of this paper will deal with the introduction of the law SAMEN. Some general information about the law will be given and its goals and intentions will be discussed.

     Secondly, the outcome of the law will be discussed. After the law was implemented, it became clear that the figures were quite disappointing.

     Thirdly, the consequences of the disappearance of the law will be dealt with. Now that the law has ended, all the obligations of this law have ended too. In this part, some new intentions of the Dutch Government will be discussed.

     Fourthly, the issue of positive discrimination will be discussed, which will look into the negative consequences of a positive action law like the law SAMEN. Some positive discrimination cases will be dealt with. Furthermore, intolerance towards minorities will be discussed shortly.

     Lastly, a conclusion will be given. The content of the paper will be summarised shortly, which will lead to an answer to the research question.

 The Birth of the law SAMEN
     The Law SAMEN was introduced on the 1st of January 1998 as a temporary law. The law sprung from another law, the Wbeaa 
, which was implemented on the 1st of July 1994. The Wbeaa was supposed to stimulate labour participation amongst minorities. However, not many employers fulfilled their registration duties. A poll published in 1996 showed that only 57% of the employers introduced the registration obligation. The low execution of the law was due to the way of argumentation amongst employers. They argued that the high unemployment under minorities was a supply side problem. The only reason why employers implemented the law was the fact that laws have to be implemented; the execution of this law was an administrative matter and no sufficient action was undertaken.

     The effects of the Wbeaa for employers, according to investigations were; more insight in the problem (41%), more discussion about hiring persons belonging to an ethnic minority group (25%) and a change in personnel policy (11%). So, only 11% of all companies actually decided to undertake any action, which made the law a failure. After evaluating the law, the Stichting (The Foundation), which developed the law, concluded that the law should be more supportive with regard to the policy which social partners conduct in a new foundation accord, met minderheden meer mogelijkheden
. Therefore, the Foundation proposed the Cabinet to change the contemporary rules to make the law more effective. The cabinet decided to optimalise the Wbeaa by putting it in a broader context, which went hand in hand with a name change. The new name became Wet Stimulering Arbeidsdeelname Minderheden, in short SAMEN
, which should increase the positive image of this law. Moreover, the administrative obligations of the Wbeaa were to be diminished for the new law. Instead of making two separate reports, the new law only asked for one annual report. Furthermore the accountancy statement was abolished. This statement was used under the Wbeaa to confirm the correctness of the statistics which were submitted.
      The new law had similar objectives as the Wbeaa, namely to stimulate equal labour participation under ethnic minorities and to stimulate employers to practice a multicultural personnel policy. Furthermore, employers need to strive for an equal representation of persons belonging to the target group of the law. In other words, the share of persons belonging to ethnic minority groups should equal the amount of persons belonging to the national group. The target group of the law were persons born in Turkey, Morocco, Suriname, the Antilles, Aruba, former Yugoslavia, persons coming from South and Middle America and Asia, with the exception of Japan and former Dutch India and the children of these persons. (Art 3 of the law SAMEN) The persons belonging to the target group suffered a backward situation on the labour market; the unemployment rate under those groups is three times higher than that of the original population.
 
     The law brings along several obligations for employers, however, fewer obligations than the Wbeaa. First of all, employers with more than 35 employees, have to register per function level, the number of employees who have a different nationality than Dutch. They have to make clear which measures are taken to promote equality of these non-Dutch employees. Furthermore, employers are obliged to hand in an annual report with these data at the office of the RBA, Regionale Bestuur voor Arbeidsvoorzieningen
. The RBA will make a report on the submitted reports and will use the data for a regional policy plan. The documents will be accessible for individuals and organisations, most importantly the organisations which are involved in the improvement of the labour market position of minorities. 

     The registration obligation is favourable for several factors. First of all, it can be seen as an ‘eye opener’ for the employer, they will start to realise that there really is a problem. Furthermore, it functions as background information for the local governments which will help them to steer their labour policy. Statistical information on labour participation of ethnic minorities is available and can be used to find out who is following the rules. In addition, the Commission of Equal treatment and Judges can use this statistical information to prove indirect discrimination in Court.

The effectiveness of the law
     Numbers and facts on the law show that since 1998 more companies have implemented the law. In 2001 70% of the companies which were obliged to implement the law, had implemented it. In relation to the number of employees in companies, the number if employed persons from ethnic minorities has increased from 8, 37% in 1991 to 8, 52% in 2001. This may seem like a small increase; however in 2000 this number was 8, 63%. The percentage of employed ethnic minorities on lower function has increased from 10% in 2000 to 11, 2% in 2001. However, in higher positions one can observe a slight decrease, from 5, 9% in 2000 to 5, 5% in 2001. This shows that the law does not reach its goals as was initially hoped. Critics on the law SAMEN argue that the results are poor, because most of the measures taken under this law focus on inflow, recruiting and selection, and not on how long the foreigners are employed. Moreover, it is thought that if employers are obliged to do something they are not interested in; diversity policy could become an ad hoc policy and will not come of the paper

      However, at the same time there have been conducted some opinion polls by the Ministry of Social Affairs and Employment under employers, which show that the law SAMEN has made more people aware of the unequal labour market position of ethnic minorities. However, as one has seen from the above mentioned statistics, the law did not actually lead to a higher inflow of persons belonging to ethnic minorities. The most important reasons for this according to employers, is the fact that there is not enough capacity in companies and there is a lack of supply of persons from the goal group. However, the CWI
  claims that the most important obstacle lies with the employers and their lack of capacity and knowledge. So, one can conclude from this that a good diversity policy should focus on both the demand and the supply side of the labour market, which is not the case under the law SAMEN.
 

     A Dutch organisation dealing with equality issues, E-quality, argues that the focus on solely the position of ethnic minorities is too narrow, as statistic show that the labour participation of women is also very low. The relationship between ethnic minorities and the position of women is quite tight, as the participation of non-Dutch women is lower that that of non-Dutch men, which is again lower than that of Dutch/white women. To solve these problems a much broader diversity policy is needed. If this is not the case there is the danger that the policy which focuses on coloured people, only focuses on coloured male, and a policy which focuses on the labour participation of women only favours white women. To give an indication that this already is the case can be seen from an investigation done by the Vrije Universiteit van Amsterdam.
 From their poll it appeared that companies which focus their diversity policy on non-Dutch males, non-Dutch females and white females is very small, namely 4%.

The Aftermath

    The law SAMEN has ended on the 1st of January 2004, which means that that all obligations coming from this law have ended. It is quite interesting to observe that although the goals of the law have not been reached, the Government has abolished the law. This was also the opinion of two Dutch left wing parties, Groen Links and Partij van de Arbeid. They have initiated a law proposal for the preservation of the law. They wanted to extend the law for another six year, as they held the opinion that the goals of the law were not reached. As could be concluded from the earlier mentioned facts and numbers, the labour participation amongst ethnic minorities living in the Netherlands has not really improved. Furthermore, total labour participation of ethnic minorities is much lower than amongst Dutch persons. Moreover, only a few companies in the Netherlands practice a wide diversity policy. However, one can asks if the law, which had not been able to reach its goal is 6 years, will be able to reach its goal in another 6 years. 

     Despite of the proposal for the preservation of the law, the Cabinet has announced that they will not implement new law obligations, like the SAMEN law. However on the other hand, the goal of the government is to keep on stimulation diversity on the labour market, due to ageing and ‘colouring’ of the Dutch population. The Dutch Government has evaluated the law in 2003 and has taken a position on the matter of how employers should be stimulated to keep on practicing a multicultural personnel policy. The Government will keep on stimulation registration on ethnicity, sex and age by promoting this in CAO agreements
. Social partners will be responsible for handling these matters.

     Furthermore, the Dutch Ministry of Social Affairs and Employment will found a Landelijk Centrum Diversiteits Management
  in 2004. The purpose of this centre is to inform and advice the employers to spread the ‘right’ example. The centre will help employers to improve their knowledge on personnel policy by providing studies. Furthermore, it will develop a model, with which companies can set out the advantages and disadvantages of a multicultural personnel policy. In addition an ambassador network of employers will be established, in which Social partners and Minority organisations will be actively involved.
 

Implications of the Law, Positive discrimination

    One of the main consequences of this law is the issue of positive discrimination. It is called positive discrimination because the discriminatory actions of the law should lead to more equality. However, it is argued that positive discrimination does not have positive consequences on a population; it will divert population groups even more, as one group will be disadvantaged by the other. So, can one really argue that positive discrimination is positive?

     As became clear from earlier mentioned figures, the law SAMEN did not have the predicted effect. However, one could ask if it is really necessary to conduct an equal treatment policy, as it has not worked in the past and again the results of the SAMEN law were poor. Here it is interesting to look at the way of argumentation used by Rawls
. He talks about justice, and what it means in society. He argues that justice is concerned with ensuring that every person receives what is due to him on the basis of their particular characteristics and circumstances, even if this means unequal treatment. In other words, people should be treated in ways which enable them to enjoy the same level of well being or quality of live as everyone else. Positive action should not be about giving a job to a less qualified candidate, only for the sake of a policy. If a person does not have the right qualifications, it would be wrong to treat him the same as a person who does have the qualification. 

      The Dutch liberal party, VVD, argues along these lines, as they think positive action is an obstacle to the functioning of the labour market. The right persons are not hired by a company, because the law requires a company to hire a person from an ethnic minority group. For the sake of equality, less qualified persons are hired. If a company does not practice this policy, it has to justify its actions. Under the law SAMEN, the Court could even initiate a compulsory payment, when a company did not fulfil the law as they should. Now that the law has ended, the legislative part is gone, however CAO’s write that: “When they fulfil the obligations of the job, women, disabled and foreigners should be given priority”. The employers have to make their company a ‘mirror of society’, which actually means that the right person for the job would not get the job, as the company need to colour its personnel. This is quite a serious side of positive action law, like the law SAMEN. 

     One can question if positive discrimination is a form of discrimination, which is forbidden under national law or European law. However, the general principle of non-discrimination as laid down in the Racial Equality Directive has a few exceptions, namely that of genuine occupational qualifications and the exception of positive action. This also becomes clear when looking at a Dutch case which came before the European Court of Justice. Case C-476/99 concerned Dutch civil servants. Female civil servants had the possibility for free day care for their children; however, male civil servants were not given this opportunity. The Court ruled that council recommendation 84/635/EEC of the 13th of December 1984, promotes positive action and stated that this was not a violation of Article 11 of the Constitution, which forbids discrimination. Although this case did not concern ethnic minorities, but women, it does show that the European Court of Justice is in favour of positive action.
     

     The Racial equality Directive allows Member States to maintain or to adapt measures to prevent or compensate disadvantages linked to racial or ethnic origin, in order to ensure full equality in practice. The field of positive action covers a wide group of people, namely, members of ethnic minority groups and all other persons who suffer a disadvantaged position on the labour market. It is quite interesting to see how far the Dutch government went to promote equality. In two cases, 1999-31 and 1999-32, which came before the Equal Treatment Commission in the Netherlands, the city council explicitly asked for members of ethnic minority groups to apply for jobs as social workers. Dutch citizens were not allowed to apply for these jobs. A Dutch citizen thought this to be discrimination; however the Commission of Equal Treatment ruled that preferential treatment of ethnic minorities was allowed. In this case the law SAMEN was of great importance, as it required organisations to reach a proportionate participation of ethnic minorities in their staff. Apparently these objectives were to be reached in the city council, which made them ask for ethnic minorities only.
 

     For Society, positive action may be very disadvantageous, as it could lead to intolerance towards minority groups. This is especially the case for people from a lower educated level. The LBR, Landelijk Bureau ter Bestrijding van Rassen Discriminatie,
 has conducted an annual report in 2000 which was called Year in Perspective. The results show that it is widely accepted that the people with lower education are usually less tolerant and more likely to disapprove minorities. One of the reasons is the fact that they have to compete with minorities on the labour market, as ethnic minority groups also have a low education level. Furthermore, less educated people do not know much about foreign cultures, which makes them xenophobic towards minorities. It is also interesting to include the media in this part, as the media shapes the people’s way of thought when it comes to minorities. 

     It is important to look at the way different media present the image of different religions, as religion is usually more important with immigrants than in western societies. Most immigrants come from Moslem countries, therefore, it is important how the society percept Islam. When it comes to this, its presentation by the mass media is of great importance. However, the picture of Islam in the media is not exactly perfect. Moslem youth is very often connected with many forms of crimes. These incidents are becoming stereotyped by the media, which makes Dutch citizens generalize.

     The stereotypes formed by the Dutch media and the Dutch citizens, have now turned into a great dispute. It is very common, that persons who comment on Islam, are being threatened with death, or are murdered for their way of thought. This situation only becomes worse with every incident, as the gap between Islamic people and Dutch widens. It is very likely that the problem is going to escalate, which could mean the end of our tolerant multicultural society.

Conclusion

     After reading this essay on the Law SAMEN and its implications, there are several conclusions to give. The research question; why did the law SAMEN not succeed in reaching its goals, and what are the implications of this law? will be answered with the help of these conclusions.

     The law SAMEN came into existence, in order to improve an already existing equality law, which failed to reach its obligations. The results of the law SAMEN were much better that that of the Wbeaa, as 70% of al companies incorporated the law, instead of 57% under the Wbeaa. However, at the same time one can conclude that, although more companies incorporated the law, the statistics on the law SAMEN show that the labour market situation for minorities has not improved significantly. Several reasons for this were mentioned. The policy did not focus on the fact how long a person belonging to a minority group would be employed, the policy only focussed on inflow, recruiting and selection. Furthermore it was argued that there were not enough foreigners who presented themselves on the labour market, which made it difficult to select them. The policy of the law SAMEN failed to focus on both the demand side and the supply side, which lead to the poor results of the law.

     Although it has become clear that the policy did lead to more insight in the problem of the minority groups on the labour market, it did not present great results. Moreover, the policy was quite narrow, only focussing on minority groups, mainly men. To be able to make a company a mirror of society, other groups, like non-Dutch females and females in general should be promoted on the labour market. This was not the case for the law SAMEN.

     One of the main consequences of a positive action law like the SAMEN law, is positive discrimination. This was one of the disputed issues, as the labour market suffers from this. The right persons are not hired for the job, as the law demands diversity. Of course, it is good to stimulate equality on the labour market, but if the persons are not equal concerning education level, the actions are disadvantageous to the rest of the society. These actions can lead to the diversification of population groups and only makes the problems worse. The Government should look deeper into the problem and realise that the problem is not only discrimination, but it also concerns the education level of minority groups. When this will be improved, minority groups can offer something to companies and will be hired for their qualities. The Government should therefore pursue a policy which focuses on both the demand and the supply side to make an equality law work.
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