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1. Introduction

In 1998 there was the “case Mehmet” which illustrated what nationality actually means. Mehmet (it was not his real name) was this young boy who was born and grown up in Germany. When he was a bit older he started criminal activities. With reaching his criminal capacity he could be condemned. Because Mehmet already had a long criminal record, it was decided that socialisation has failed and an easy solution to solve the problem was to deport him to Turkey. The state is not allowed to deport its own citizens but Mehmet was not German, his parents belonged to the group of Turkish guestworkers (Tomei 1998: 1).

Nationality is the jurisdictional  tie, which holds together the people and the state. Nationality is a membership right which includes several rights of individuals towards the state. The nationality law was created in connection with the development of welfare duties. In the beginning of modern nationality rights of European sates there were interstate deportation rules which should protect one state to care for the poor nationals of another one (Tomei 1998: 1).

In times of short budgets questions are discussed whether the asylum seeker should get social security or the residence permission for foreigners should be connected with the ability to sustain themselves and their families without state support. This still illustrates the membership character of nationality. It clarifies to whom solidarity is related (Tomei 1998: 1). 

Germany’s nationality law was based for decades on the principle of ius sanguinis which made naturalisation exceptional and subjected to decisions of discretion.

Since January 2000 a reformed nationality law is in force which is based on a combination of the principle of ius solis and ius sanguinis although Brubaker noted 1992: „...there is no chance that the French system of ius solis will be adopted; the automatic transformation of immigrants into citizens remains unthinkable in Germany.“ (Brubaker 1992: p 185). 

What happened? Did the new law improved the situation of foreigners in Germany?

I will define the principles of ius sanguinis and ius soli. This will be followed by an overview about the previous nationality law. Before the new law could come into power the opposition initiated a campaign against dual nationality which would have been a real improvement. This campaign was important because it changed the draft and made it more strict. In the last two chapters I will outline and evaluate the new law. 

2. Ius sanguinis and ius soli

Concerning the acquisition of nationality three basic principles are involved: (1) ius soli – territorial, (2) ius sanguinis – descent, (3) ius domicilii – residence. The first two principles regulate how nationality is acquired by birth, based on the definition of a state by international law. Therefore a state consists a people, a territory and a governmental authority and it to regulate different kinds of actions. There is a personal connection between nationals and the state. Citizens outside the territory still belong to the people of the state and even if their children were born outside the territory, they can be declared as citizens of the state (Bös 2000:  7).

In the case of migration the gap between inhabitants and the people is bigger when nationality is based on ius sanguinis. For that reason classical immigration countries such as France decided for the ius soli. The German principle of descent still produced foreigners even when there was no immigration. Before the new law 100,000 foreigners were born in Germany every year, which illustrates the gap between social reality and the juridical norm (Tomei 1998: 3). 

When adults become members of a state by naturalisation the principle of ius domicilii – the residence of a person - is used (Bös 2000: 7).

3. German Nationality Law until 1999

The “Nationality Law of the German Empire and States” of 1913 was operational until 1999 and allocated German nationality for legitimate or legitimised children of German fathers with an ius sanguinis a patre. With the founding of the German Federal Republic in 1949, all amendments by the national socialist government were cancelled while the law itself remained in effect. This was possible because the German Federal Republic (FRG) was considered as the legal successor of the German Empire, so that legal regulations could be maintained. Keeping this law made it possible to define the people of the German Democratic Republic (GDR) as German citizens and thus undermine the legitimacy of the GDR. A new nationality law would have been against international law which does not allow to declare the people of another state to its own nationals (Neumann 1998: 263; see Green 2000). On the other hand , it made naturalisation an exceptional act, in the interest of the FRG (see Green 2000). 

In 1974 a full ius sanguinis a patre et a matre was established because of the guarantee of equal rights for men and women laid down in Article 3 II Basic Law. Before that children of a German mother who was married to a stateless father became stateless as well (Neumann 1998: 264). 

In 1914 the ten-year period that led to the loss of German nationality was abolished. Germans who lived outside Germany could keep their nationality for generations. But it was lost when another nationality was acquired. 

Naturalised people (Article 116 II German Basic Law) could keep their second nationality to give them the opportunity to go back to their home countries. Adults who wanted to be naturalised needed a “good way of living”, no criminal records, legal residence in Germany and economic independence (Neumann 1998: 265).

In absolute figures Germany has the most foreigners. In relation to the inhabitants there are countries like Luxembourg, Belgium, etc. with a bigger percentage. Germany, Austria, France, Sweden, Netherlands and the United Kingdom  have the biggest percentage of foreigners from non-EU countries. While Sweden and the Netherlands naturalised the majority of these foreigners between 1985 and 1995 (out of 1000 foreigners who stayed in Sweden in 1985, 600 were naturalised until 1994), Germany naturalised only 50 foreigners out of 1000 in the same period (Tomei 1998: 2).

This policy worked out as long as immigration remained negligible or if it was temporary (Green 2001: 8). By the late 1970s neither was the case: the number of foreigners increased dramatically. In spite of this Germany was not an immigration country – officially. Guestworkers were invited to participate in the economic miracle. But many guests stayed and brought their families to the country. Nobody had the intention to get into a longer co-operation. The decision concerning the status of this foreigners was always delayed (Mavromati 2000). Over 4.1 million non-German residents lived in Germany at this time and the exclusive, case-by-case focus of the existing law was inadequate to the task of integration. The German Basic Law consists a few rights which only apply for Germans: freedom of assembly, freedom of unions and coalitions, free movement, vocational freedom, active and passive right to vote... This did not prevent the legislator from creating equivalents for foreigners. The jurisdiction accepted that foreigners could appeal to Article 2 II Basic Law (development of personality) and Article 3 I-III (equality). This is the more effective the longer the foreigner stays in Germany. Although the problems of insufficient integration required a fundamental reform this did not happen. The conservatives denied that Germany would be an immigration country although the reality was another one. This was just an excuse to keep the fiction, that foreigners in Germany are guests and would go back to their original countries and if they do not want to, they have to be forced. But this could not solve the problems (Leutheuser-Schnarrenberger 1999).

In 1990 naturalisation rules were simplified. In 1992 a formal right of naturalisation was introduced, naturalisation was then possible via ius domicilii. A quota for ethnic Germans was introduced in Art. 116 II Basic Law, language tests were implemented. This allows many people from Eastern Europe to immigrate to Germany although they emigrated long before the foundation of the German Empire and because of that have never had any German nationality. The legal concept of “ethnic Germans” is not only applicable to all people with German origins. The “Federal Law of Displaced Persons” (Bundesvertriebenengesetz) states that German ethnic is someone who has been prosecuted, displaced or in any other way deprived from his citizenship rights because of the German descent. “German ethnics” do not have to prove this. It is enough when they come from a country listed in  §1.2 section 3 of the law (Soviet Union, Poland, Hungary, etc.) (Bös 2000: 15).

4. The reform of 1999 and the question of dual nationality

Since the SPD came into the opposition in 1982, it developed more radical proposals, such as dual nationality. Because the CDU/ CSU focused on an ethnocultural definition of citizenry, policy in this filed was transformed from a consensus policy to one defined by party political conflict by the mid-1980s (see Green 2001: 8).

The complete change of government in 1998 and the party majority in the Bundesrat (chamber of the federal states) opened up the possibility of a radical policy change. But before the new government could publish their draft, the CDU/CSU announced their intention to organise a petition campaign against dual nationality. The Bavarian Minister-President Edmund Stoiber argued that the dual nationality would threaten the existence of the German state in the same way that the Red Army Fraction terrorists had done in the 1979s and 1980s (Green 2001: 10). The petition campaign of the CDU/ CSU was connected with the election campaign for the state election in Hesse. A success of the CDU would have changed the majority in the Bundesrat, so that the new nationality bill could not be passed without a compromise with the CDU/CSU. For that reason the government came up with a modified proposal. The resonance was enormous, people asked where they should sign up against immigration. Because voters obviously rejected the introduction of dual nationality as a rule, the CDU/ FDP could win the elections in Hesse (Green 2001: p. 10). This farce took place to sharpen the profile of the opposition, to cast a topic where it was again perceived as opinion leader. Incidentally it touched the question how to deal with more than 7 million excluded inhabitants. 

Dual nationality is not a rarity in Germany. Estimations suppose two million persons concerned. Although the German government stated that out of this no disadvantages arose for the German society (Die Ausländerbeauftragte der Bundesregierung 1999:24) the law from 2000 basically avoids multi nationality. 

5. The new law

Approximately two thirds of all foreign children were born in Germany: 65 percent of the over 18 years old, 87 percent of the under six years old (Die Ausländerbeauftragte der Bundesregierung 1999: 22). Every year 100,000 children who did not have the German nationality were born in Germany. One third of the more than 7 million foreigners who stay in Germany live there for more than thirty years, fifty percent for at least ten years. These figures show that Germany started to be an immigration country when the first guestworkers decided to stay and bring their families there. The fact that a part of inhabitants is excluded from the legal and political life for generations can develop negative impacts for a democracy (Die Ausländerbeauftragte der Bundesregierung 1999: pp. 10). 

Illustration1: Foreign population in Germany on the basis of the duration of their stay : (http://www.bundesregierung.de/-,9781/Staatsangehoerigkeit.htm)
	Period of stay

In total
	Foreign population

7 310 628

	Under 1 year
	309 100

	1-4
	979 819

	4-6
	580 528

	6-8
	561 677

	8-10
	681 839

	10-15
	1 150 696

	15-20
	497 162

	20-25
	658 498

	25-30
	719 355

	30 and more
	1 099 866


5.1 
Nationality by birth

Ius sanguinis is applied to children of German parents. Even if only one part is German the child gets the German nationality because of the ius sanguinis a patre et a matre. The nationality of the non German parent does not play any role. Usually the child will get this nationality as well and has two nationalities (Die Ausländerbeauftragte der Bundesregierung 2000: 9).

With the law of 1999 the German nationality law was completed by the principle of ius soli. Since January 1st 2000 children of foreign parents will get besides the nationality of their parents automatically the German one if: at least one parent legally stayed in Germany for the last eight years and has got an Aufenthaltsberechtigung (safest residence title) or for at least three years an unlimited residence permission (Aufenthaltserlaubnis). In most of the cases the child will also get the nationality of the parents. Because of the option model he or she has to decide whether to keep the German or the other nationality when getting full age. This model does not count for children with more than one nationality but at least one German parent (ius sanguinis). Only the described children of foreign parents who get Germans on the principle of ius soli have to decide for one nationality until the age of 23. But there are exceptions, e.g. if it is not possible to quit the nationality of the other state, etc. In these cases it is possible to keep both (Die Ausländerbeauftragte der Bundesregierung 2000: pp. 10).

5.2
Claim to naturalisation on the bases of the aliens law (Ausländergesetz)

The applicants must have at least a residence permission and their usual domicile in Germany for at least eight years. They must be able to earn the living for themselves and subsistence entitled family members. Exceptions are made in the case that the applicant is not responsible for the claim of social security or unemployment benefit because of dismissal based on the bad economical situation of a company. Sufficient language skills are required. Applicants must declare their loyalty to the free democratic constitutional structure (freiheitlich demokratische Grundordnung) and are not allowed to participate in activities directed against the constitution. Insignificant condemnations are no reasons to refuse the naturalisation. Exceptions from the requirement to give up the original nationality can be that it is not possible to quit the old one, that the dismissal leads to considerable economic disadvantages or that the military service would bear the conflict to get involved in military conflicts against Germany or their allies, etc. In the case of several African an Arabic countries such as Algeria, Syria, Tunisia, etc. citizens are not dismissed from their nationality so that dual nationality is accepted (Die Ausländerbeauftragte der Bundesregierung 2000: pp. 21).

5.3
Family members

Children and spouses can be naturalised as well. Basically they have to fulfil the same requirements than other applicants. But in the field of the durance of their stay in Germany the agencies are able to accept a period of four years, when the marriage existed for two years on the German territory. Concerning the language skills the requirements are less strict (Die Ausländerbeauftragte der Bundesregierung 2000: p. 40).

5.4
Decisions of discretion

There is also the possibility of naturalisation on the basis of discretion. The applicant has to have an accommodation and must be able to earn the living for themselves and family members. There must not be any reason for eviction. Exceptions are not allowed. The agencies will avoid multi nationality and require language skills (Die Ausländerbeauftragte der Bundesregierung 2000: p. 37). 

6. Evaluation of the new law

With the introduction of ius soli the new law shall put a stop to völkisch national thinking. The Basic Law shall prevent asymmetries between the people and the inhabitants – a durable difference between full and less legitimated population groups. It is not acceptable that a big part of the norm subjected population is excluded from political participation and the co-determination of these norms (Leutheuser-Schnarrenberger 1999).

The Marplan study (2000) shows that 57 % of foreign adults who live in Germany would like to get naturalised. The interest among younger immigrants is even higher (Die Ausländerbeauftragte der Bundesregierung 2000: p. 51).

But many Turkish and other lobbies in Germany think that the new law does not support the integration of foreigners. Because of the requirements nationality stands at the end of integration and is not an offer for integration. Especially the first generation retain close emotional ties to their countries of origin and do not want to give up their original nationality (Leitner 1987). The second generation who was born and grown up in Germany sits between two chairs but do not want to quit the nationality of their parents which is a question of keeping a part of the own identity. Many people who were naturalised on the basis of the law from 1990 just kept their old passports or applied again for a new one. This is not possible anymore. People who have a double passport without any reason laid down in the new law, will loose the German nationality (Maromati 2000).

The naturalisation process for refugees is easier. They do not have to make any efforts to quit their original nationality (Maromati 2000). But a minor who was born in Germany, whose parents are victims of persecution and who does not have the same status, cannot be naturalised because dual nationality in this case is not accepted. This minor has to give up his nationality. This is usually not possible because of the minority. For that reason the principle of dual nationality should be used on all family members of a victim of persecution (LAGA 2001).

The new law was created to simplify the naturalisation and the integration of foreigners and their families who stay in Germany for a long period of time. In fact it mainly favours foreigners who have an established residence status. The principle of ius soli is only applicable for children who’s parents stayed in Germany for more than eight years, etc. Children of civil war refugees, e.g. cannot profit. The naturalisation procedure is due to the new requirements and exceptions more complicated. Especially the language skills seem to be a bigger problem. The acquisition of the German language by the first generation was uncontrolled and was neglected by both sides because of the limited residence expectation at this time. In the case of Turks e.g. language tests raise a special problem. If one parent cannot be naturalised because of the absence of sufficient language skills, children who are still minors cannot be naturalised as well, because children can quit their original nationality only when both parents do the same. They have to wait until full age when they can apply for their dismissal (LAGA 2001).

The option model might raise problems within the families. The question of naturalisation under acceptance of dual nationality is only postponed (Interkultureller Rat 2002). There stays the question concerning the residence status of “option youths” when they will decide in favour for their parents nationality. Many parents are afraid that it would be possible to deport the “new foreigners” (LAGA 2001).

Naturalisation procedures takes up to three years (Interkultureller Rat 2002).
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illustration 2: Naturalisations of foreigners (http://www.bundesregierung.de/-,9781/Staatsangehoerigkeit.htm)
As the datas show the naturalisation increased from 143,267 (1999) to 186,700 (2000).  

The last figure also includes old problematic cases which could be solved under the new law (Interkultureller Rat). Another reason for the higher applicant numbers might be the possibility to keep dual nationality in the case of people entitled to political asylum  (LAGA 2001). The run on naturalisation therefore stayed out. 

7. Conclusions

The new law was in need of reform from the beginning. Reducing the 15 years period to eight years and the possibility for people entitled to political asylum to keep their original nationality are positive innovations. But at the end of the day it is not a revolutionary reform although the introduction of the ius sanguinis was excluded by scientists such as Brubaker. The new requirements keep the group of entitled people of a manageable size. It mainly favours foreigners who have an established residence status. The naturalisation figures show that the expected big run stayed out.

The central point in the reformation process was the acceptance of dual nationality as a rule. While many European countries do not see any problems with that, dual nationality will keep its exceptional status in Germany. Mavromati argues that the increasing mobility within the EU will have an impact on multi nationality. When the son of a German mother and a Turkish father will marry a Frenchwoman their children will have three nationalities. It was possible to agree on one currency. Maybe politicians should think about one European passport (Mavromati 2000).
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